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Omnibus  ad  quos  praesentes  literae  pervenerint,  salutem. 


I  am  today  releasing  a  report  on  a  renovation  project  completed  by  the  State  Division  of 
Capital  Planning  and  Operations  (DCPO).  The  project,  which  entailed  the  installation  of  new 
security  windows  in  several  wings  of  the  Saunders  Building  at  Tewskbury  Hospital,  cost  the 
Commonwealth  over  one  million  dollars.  Because  of  DCPO's  mismanagement,  the 
Commonwealth  wasted  at  least  $326,000  of  the  total  cost.  In  addition,  construction  was  delayed 
for  months,  and  competition  among  qualified  window  suppliers  and  contractors  was  destroyed. 
If  the  Saunders  Building  window  replacement  project  is  representative  of  the  way  DCPO 
manages  its  design  and  construction  contracts,  these  contracts  are  highly  vulnerable  to  fraud, 
waste  and  abuse. 

The  problems  documented  in  this  report  resulted  primarily  from  DCPO's  failure  to 
provide  effective  oversight  of  the  work  performed  by  private  contractors.  The  Commonwealth 
is  embarking  on  a  major  expansion  of  its  correctional  system  involving  hundreds  of  millions  of 
dollars  in  design,  construction,  and  renovation  contracts.  This  new  initiative  underscores  the 
need  for  DCPO  to  ensure  that  its  contracting  procedures  comply  with  the  Ward  Commission 
laws  and  protect  the  public  interest. 

DCPO  officials  were  accorded  ample  opportunity  to  review  and  comment  on  a  draft  of 
this  report.  DCPO's  written  response  to  the  draft  is  included  at  the  end  of  this  report. 


Robert  A.  Cerasoli 
Inspector  General 


MasslG  Report  Summary 

Contract  Mismanagement:  DCPO  Wasted  $326,000 

on  Windows  at  Tewksbury  Hospital  April  1993 


The  State  Division  of  Capital  Planning  and  Operations  (DCPO)  wasted  at  least  $326,000  in 
public  funds  by  mismanaging  a  renovation  project  at  Tewskbury  Hospital.  The  project  entailed 
the  installation  of  new  security  windows  in  several  wings  of  the  Saunders  Building  at  Tewksbury 
Hospital  to  accommodate  Department  of  Mental  Health  clients  transferred  from  Danvers  State 
Hospital.  In  designing  the  window  replacement  project,  DCPO's  Office  of  Facilities 
Management  took  the  unusual  step  of  specifying  a  brand-name,  custom-designed,  custom- 
manufactured  security  window  available  from  only  one  supplier  rather  than  seeking  a  standard, 
off-the-shelf  security  window  available  from  multiple  suppliers. 


dollars.  At  least  one-third  of  this  amount  was  waste  which  DCPO  could  have  prevented  simply 
by  doing  its  job. 

DCPO  was  created  in  1980  on  the  recommendation  of  the  Special  Commission  on  State  and 
County  Buildings,  which  spent  two  years  probing  corruption  in  the  construction  of  public 
buildings  in  Massachusetts.  The  so-called  "Ward  Commission,"  led  by  John  William  Ward, 
established  a  new  management  system  designed  to  protect  the  Commonwealth's  interests  and 
provide  increased  access  to  public  construction  contracts  to  all  qualified  firms.  These  reforms 
established  DCPO  as  the  State's  professional  property  management  agency  with  a  broad  mandate 


[DCPO]  wUl  be  established  to  clarify 
responsibility  and  accountability  in  the 
management  of  the  Commonwealth's 
public  building  system. 
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DCPO  advertised  the  window  replacement 
contract  in  September,  1991,  with  an 
estimated  construction  budget  of  $388,692. 
Four  months  later,  DCPO  signed  a  contract 
for  $996,420.  By  the  end  of  1992,  the  final 


contract  cost  had  climbed  to  over  one  million 


i 


to  conduct  project  planning;  land  acquisitions;  leasing;  real  estate  development;  and  design, 
construction,  renovation,  and  maintenance  of  public  buildings. 

The  Saunders  Building  window  replacement 
project,  a  small  component  of  the  Weld- 
Celluci  Administration's  large-scale  plan  for 
consolidating  the  State  hospital  system,  fell 
under  the  jurisdiction  of  DCPO's  Office  of 
Facilities  Management.  Many  renovation 
projects  managed  by  the  Office  of  Facilities 
Management  are  larger  and  more  complex 
than  the  project  described  in  this  report. 
Nevertheless,  the  Saunders  Building  window 
renovation  project  provides  a  valuable 
illustration  of  the  costs  and  consequences  of 
mismanagement.  The  project  was  subject  to 
the  numerous  legal  safeguards  recommended 
by  the  Ward  Commission  and  enacted  by  the 
Legislature  more  than  a  decade  ago  to 
promote  sound  planning,  accountable  management,  fair  competition,  and  cost-effective 
construction.  But  DCPO  violated  many  of  these  safeguards.  Consequently,  construction  was 
delayed  for  months,  competition  among  qualified  window  suppliers  and  contractors  was 
destroyed,  and  hundreds  of  thousands  of  dollars  were  wasted. 

The  Office  of  the  Inspector  General  has  conducted  an  intensive  review  of  this  project  to : 
determine  DCPO's  reasons  for  using  proprietary  window  specifications  and  the  impact  of  these 
proprietary  specifications  on  the  project  cost.   The  Inspector  General's  detailed  findings  and 
recommendations  are  provided  in  the  report,  which  is  summarized  in  these  pages. 

#,  * 

ii 


L  When  the  Commission  began  its  work,  it 
found  the  entire  design  and  construction 
system  in  chaos.  The  new  system, » .  is  a 
I  system  of  which  taxpayers  of  the 
Commonwealth  can  be  proud.  It 
}  establishes  high  standards  of 
:  management  with  clear  channels  of 
responsibility.  It  institutes  fiscal  controls 
that  start  with  rational  planning  and 
|  budgeting  operations,  * . ,  The  new 
I  program  introduces  accountability  and 
i  accessibility  and  incorporates  strong 
I  safeguards  against  the  exercise  of 
improper  influence, , . ,  ITJhis 
reorganization  plan  will  redeem  a  critical 
I  branch  of  governmental  operations, 
\  rescuing  the  Commonwealth  from  a 
|  morass  of  corruption  and  waste. 
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In  July,  1991,  DCPO  embarked  on  the  design  of  the  window  replacement  project  without 
preparing  and  certifying  the  accuracy  of  a  detailed  study  and  program  setting  forth  the  functional 
requirements  for  the  design,  as  required  by  State  law.  The  intent  of  M.G.L.  c.  29,  §7K,  is  to 
ensure  that  the  Commonwealth  has  sufficiently  defined  the  project  scope  and  requirements  in  the 
pre-design,  or  planning,  phase  of  the  project  before  embarking  on  the  design  and  construction 
phases.  But  DCPO  did  not  produce  a  certified  study  until  February,  1992  -  after  completing  the 
project  design  and  starting  construction.  The  study  pegged  the  cost  of  replacing  165  windows 
on  one  floor  of  the  Saunders  Building  at  $154,275,  or  $935  per  window,  but  contained  no 
estimates  of  the  total  number  of  windows  to  be  replaced  or  the  total  project  cost  One  month 
before  issuing  the  study,  DCPO  had  signed  a  contract  to  replace  454  windows  at  a  total  cost  of 
$996,420,  or  $2195  per  window.  Nevertheless,  State  officials  certified  in  writing  that  the  study 
accurately  reflected  the  project  scope  and  budget. 


:   The  preparation  of  an  adequate  program 
forces  She  user  agency  to  articulate  its 

f  needs;  it  creates  a  permanent  record  of 
these  goats  and  needs  to  which  the 
agency  may  be  held,  or  to  which  later 
plans  and  estimates  may  he  compared; 
and,  finally y  it  vastly  improves  the  initial 
cost  estimates  ('conceptual  estimates') 
that  are  made  in  the  planning  stages. 
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for  mental  health  facilities  or  similar  facilities  requiring  a  high  degree  of  security.  DAI  initially 
sought  technical  assistance  and  cost  estimates  from  a  small  number  of  interested  window 
suppliers.  Ultimately,  DAI  added  restrictive  window  requirements  to  the  final  bid  specifications 
at  the  request  of  one  window  supplier,  Wisconsin-based  Milco.  Milco's  local  sales 
representative,  Richard  E.  Graham  Co.,  Inc.  (REG),  provided  DAI  with  recommended  language 
for  the  final  bid  specifications.  DAI  copied  many  of  the  window  requirements  recommended  by 

iii 


Because  DCPO  failed  to  complete  and  certify 
an  accurate  study  before  proceeding  with  the 
final  project  design,  the  task  of  identifying  the 
user  agency's  needs  and  translating  those 
needs  into  functional  requirements  for  the 
windows  in  the  Saunders  Building  fell  to  the 
project  designer,  DiGiorgio  Associates,  Inc. 
(DAI).  The  individual  assigned  by  DAI  to 
design  the  window  renovations  had  no  prior 
experience  in  designing  window  renovations 


Milco  into  the  final  bid  specifications,  which  DCPO  then  issued.  It  was  hardly  coincidental  that 
Milco  was  the  only  window  supplier  whose  windows  complied  with  the  final  bid  specifications. 

The  project  manager  assigned  by  DCPO's  Office  of  Facilities  Management  to  oversee  the 
window  replacement  project  approved  the  final  bid  specifications  prepared  by  DAI  without 
reviewing  them  or  questioning  their  restrictiveness.  DCPO  failed  to  reassess  the  specifications 
even  after  contractors  submitting  bids  on  the  window  replacement  contract  notified  DCPO  that 
the  specifications  effectively  barred  all  window  suppliers  except  Milco  from  competing  for  the 
contract. 

The  apparent  ease  with  which  Milco 's  sales 
representative  persuaded  DAI  to  add 
unnecessarily  restrictive,  proprietary  language 
to  the  bid  specifications  for  the  Saunders 
Building  window  replacement  project  points 
up  the  need  for  vigilant  monitoring  of  the 
work  performed  by  private  architects  under 
contract  to  DCPO.  DCPO  had  a  right  to 
expect  professional,  competent  work  from  DAI.  But  in  neglecting  to  ask  DAI  basic  questions 
about  the  purpose,  content,  and  impact  of  the  final  bid  specifications,  DCPO  abdicated  its 
responsibility  as  the  project  owner.  The  bid  protests,  schedule  delays,  price  escalations,  and 
contract  overcharges  which  plagued  the  window  replacement  project  from  this  point  onward  were 
the  costly  consequences  of  DCPO's  mismanagement. 

In  October,  1991,  five  window  contractors  submitted  bids  on  the  Saunders  Building  window 
replacement  contract.  Predictably,  all  five  window  contractors  bid  Milco  windows.  The  lowest'- 
bid  was  $782,400  more  than  double  DCPO's  advertised  construction  budget.  The  higher-than- 
anticipated  bid  prices  were  largely  attributable  to  the  absence  of  competition  on  the  project 
windows.  Because  DAI  had  incorporated  window  dimensions  recommended  by  Milco  into  the* 
final  bid  specifications,  only  Milco  was  able  to  meet  with  the  window  specifications.  DAI  would 

iv 


fTjhe  project  manager,  as  the  mediator 
and  manager  responsible  for  the 
development  and  progress  of  every  stage 
of  ike  project,  will  guarantee  that  the 
design  produced  conforms  to  the 
program  developed. 
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later  refer  to  Milco  as  the  only  window  supplier  who  showed  a  "willingness"  to  meet  the  project 
specifications  and  schedule. 

In  addition  to  eliminating  competition  among  window  suppliers,  REG  handpicked  the  winning 
window  contractor,  the  Cheviot  Corporation,  by  giving  Cheviot  a  window  price  $53,000  lower 
than  the  price  REG  offered  to  Cheviot's  competitors.  Although  Cheviot's  competitors  submitted 
bids  in  good  faith,  REG's  preferential  pricing  strategy  rendered  fair  competition  impossible.  If 
all  window  contractors  had  received  the  same  price  on  the  Milco  windows,  three  of  Cheviot's 
four  competitors  would  have  submitted  bids  lower  than  Cheviot's  bid,  and  the  lowest  bid  would 
have  saved  the  Commonwealth  $53,000.  Although  Cheviot's  $782,400  bid  was  hundreds  of 
thousands  of  dollars  higher  than  DATs  own  project  cost  estimate,  DAI  advised  DCPO  that  the 
bid  specifications  were  cost-effective  and  that  Cheviot's  bid  was  a  "realistic,  fair  marketplace 
value  for  the  work." 

Massachusetts  bidding  laws  restrict  the  use  of 
proprietary  specifications  in  part  because  they 
invite  this  type  of  manipulation  by  the 
proprietary  vendor.  Soon  after  the  bid 
opening,  two  window  contractors  filed  protests 
with  the  State  Department  of  Labor  and 
Industries  (DLI).  DCPO  defended  the 
window  replacement  bid  specifications  by 
claiming  that  they  were  not  proprietary; 
DCPO  then  reversed  its  position  and  argued 
that  the  project  required  proprietary  window  specifications.  However,  DLI  ruled  in  December, 
1991,  that  DCPO  had  violated  M.G.L.  c.30,  §39M,  by  issuing  proprietary  specifications  without 
first  conducting  a  reasonable  investigation  justifying  the  decision.  At  that  point,  DCPO  should 
have  reviewed  its  bid  specifications  and  removed  the  proprietary  window  requirements  which 
DAI  had  inserted  at  REG's  request.  Had  DCPO  done  so,  the  forces  of  the  marketplace  would 


i  Specifications  are  the  written 

descriptions  of  special  characteristics  of 
f  products  which  (he  architect  has  chosen 

for  a  project.  However,  specifications 
I  must  not  only  describe  clearly  the 
:  architects  and  client's  intentions,  hut 

also  provide  for  adequate,  fair,  and  open 
:  competition  among  all  contractors  and 
1  suppliers  able  to  deliver  the  product 
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have  been  reflected  in  significantly  lower  bid  prices.  Instead,  DCPO  decided  ~  without  further 
investigation  —  to  specify  Milco  windows  for  the  next  round  of  bidding. 

The  new  bid  specifications  prepared  by  DAI  and  issued  by  DCPO  in  January,  1992,  were  sloppy, 
confusing,  and  internally  inconsistent  DCPO  inappropriately  referred  window  contractors  to 
Milco,  the  proprietary  window  supplier,  for  answers  to  their  questions  about  DCPO's 
specifications.  Why  both  DCPO  and  DAI  refused  to  answer  prospective  bidders'  questions  is 
unclear.  As  the  project  owner  and  the  project  designer,  DCPO  and  DAI  should  have  been 
sufficiently  knowledgeable  about  the  bid  specifications  and  drawings  to  provide  responsive 
answers  to  bidders'  questions. 

This  time,  the  low  bid  was  $996,420  -  $600,000  higher  than  the  construction  cost  estimate 
DCPO  had  advertised  four  months  earlier.  Once  again,  REG  handpicked  the  winner  of  the 
contract  by  giving  Cheviot  a  window  price  $83,269  lower  than  the  price  REG  offered  to 
Cheviot's  competitors.  Although  the  other  contractors  submitting  bids  may  have  been  under  the 
illusion  that  they  were  competing  on  a  level  playing  field,  they  were  not.  By  giving  Cheviot 
such  an  enormous  price  advantage,  REG  made  it  financially  impossible  for  any  contractor  other 
than  Cheviot  to  win  the  contract  At  least  one  window  contractor  suspected  before  the  bid 
opening  that  REG  planned  to  help  Cheviot  win  the  bid  and  demanded  in  a  letter  to  REG:  "[A]re 

If  REG  had  given  the  other  bidders  the  same 
window  price  given  to  Cheviot,  Cheviot 
would  not  have  won  the  contract:  four  of 
Cheviot's  five  competitors  bid  lower  than 
Cheviot  on  the  installation  portion  of  the 
window  replacement  contract.  But  the 
$83,269  price  advantage  Cheviot  received 
from  Milco  offset  the  lower  installation 
prices  offered  by  the  other  bidders.     As.  a 


you  price  protecting  Cheviot  on  this  project?" 


(WJhen  a  supplier's  advocacy  is 
[  substituted  for  the  architect*  s 

independent  judgment,  the  end  result 
may  be  inferior  materials  or  inflated 
prices,  or  both,  due  to  elimination  of 
competition. 
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result,  the  Commonwealth  paid  $63,000  more  than  necessary  on  the  installation  portion  of  the 
contract. 


Moreover,  Milco  hiked  its  unit  price  to  Cheviot  between  October,  1991,  and  January,  1992, 
thereby  inflating  the  Commonwealth's  costs  by  $51,756.  By  specifying  Milco  windows  in  the 
second  round  of  bidding,  DCPO  had  eliminated  Milco's  incentive  to  offer  the  lowest  available 
price  for  the  windows.  No  matter  what  price  Milco  charged,  Milco  was  assured  of  the  sale. 

Before  and  after  the  bid  opening,  DCPO  was  told  repeatedly  by  window  suppliers  and  contractors 
eager  to  compete  for  the  contract  that  off-the-shelf  windows  which  met  DCPO's  safety 
requirements  were  available  at  a  much  lower  price.  If  DCPO  had  evaluated  the  legitimacy  of 
these  claims,  DCPO  might  have  discovered  that  REG  had  manipulated  the  bid  process  and 
inflated  the  final  contract  cost.  But  DCPO  chose  to  ignore  these  claims  and  sign  the  $996,420 
contract  with  Cheviot. 


The  project  manager  will  be  responsible 
for  assuring  that  work  proceeds  in  timely 
fashion,  within  budget,  and  in 
conformity  with  the  plans  and 
specifications. 
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After  Cheviot  began  work,  DCPO  failed  to 
enforce  two  major  contract  safeguards 
designed  to  ensure  the  safety  of  the  clients  to 
be  housed  in  the  Saunders  Building:  the 
mock-up  and  impact  test  requirements.  Under 
DCPO's  contract  with  Cheviot,  Milco  was 
required  to  fabricate  a  sample  window  unit,  a 


so-called  "mock-up,"  to  be  installed  in  the  Saunders  Building  by  Cheviot.  DAI  had  to  approve 
the  installed  field  samples  before  Milco  fabricated  the  window  units  for  the  contract.  By 
inspecting  an  installed  mock-up,  DAI  would  have  been  able  to  verify  that  the  installed  Milco 
window  was  free  of  sharp  corners  or  edges  and  that  the  window  hardware  was  tamperproof  and 
inaccessible  to  Saunders  Building  residents.  However,  the  DCPO  Project  Manager  authorized 
DAI  to  waive  the  mock-up  requirement,  a  change  which  reduced  the  schedule  pressure  on  Milco 
and  Cheviot. 


vii 


In  addition,  DCPO's  contract  with  Cheviot  required  Cheviot  to  submit  an  impact  test  report 
demonstrating  that  the  Milco  window  would  successfully  withstand  a  200-pound  vertical  drop 
of  10  feet  without  failure  of  the  window  frame,  operating  sash,  hardware,  glazing  materials,  and 
security  screen.  Throughout  the  early  stages  of  the  project,  DCPO  and  DAI  had  repeatedly 
emphasized  the  importance  of  subjecting  the  window  to  an  impact  test  to  ensure  the  safety  of  the 
clients  to  be  housed  in  the  Saunders  Building.  Under  the  terms  of  DCPO's  contract  with 
Cheviot,  the  test  had  to  be  conducted  before  Milco  began  fabricating  the  windows;  the  tested 
window  had  to  be  supported  in  exactly  the  same  manner  as  the  Milco  window  would  be 
supported  when  installed  in  the  Saunders  Building. 

But  DCPO  and  DAI  permitted  Milco  to  fabricate  the  windows  and  Cheviot  to  install  them 
without  conducting  the  impact  test.  By  the  time  an  impact  test  was  conducted  in  June,  1992, 
Cheviot  had  installed  most  or  all  of  the  Milco  window  in  the  Saunders  Building.  Moreover,  the 
test  report  prepared  by  the  Minnesota  testing  lab  which  tested  a  Milco  window  at  Milco 's 
Wisconsin  plant  contained  only  one  ambiguous  sentence  about  the  manner  in  which  the  tested 
window  system  was  supported.  No  one  from  DCPO,  DAI,  or  Cheviot  witnessed  the  impact  test, 
which  was  supposed  to  assure  the  Commonwealth  that  the  installed  Milco  windows  would  protect 
the  Saunders  Building  residents  from  escape  or  suicide.   Because  DCPO  and  DAI  allowed 

Cheviot  and  Milco  to  violate  the  contract 
provisions  regarding  the  timing  and 
methodology  of  the  impact  test,  the  impact 
test  did  not  provide  the  intended  level  of 
protection  to  the  mentally  ill  clients  housed  in 
the  Saunders  Building. 

The  total  contract  cost  for  the  Saunders 
Building  window  replacement  project, 
including  four  change  orders  approved  by 
DCPO,  was  $1,043,642.  One-third  of  this 
amount  was  waste  attributable  to  DCPO's  mismanagement  of  the  project. 

viii 


The  use  of  project  managers  is  an 
essential  part  of  the  Commission's 
proposals.  Its  aim  is  to  provide 
continuity  of  project  management  from 
the  planning  stages  to  the  initiation  of 
occupancy t  and  to  focus  on  one 
individual  the  responsibility  for  decision 
making  and  accountability  for  the 
consequences  of  those  decisions. 
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During  the  period  covered  by  this  report,  DCPO's  Office  of  Facilities  Management  was 
responsible  for  another,  far  less  expensive  window  replacement  project  involving  a  different 
building  at  Tewksbury  Hospital:  the  Southgate  Building.  Like  the  Saunders  Building,  the 
Southgate  Building  was  renovated  to  house  mentally  ill  clients;  in  fact,  the  adolescent  males  to 
be  housed  in  the  Southgate  Building  were  characterized  by  DCPO  as  the  most  violent  population 
in  the  mental  health  system.  DCPO  assigned  the  same  Project  Manager  to  monitor  both  projects. 
Yet  the  window  specifications  issued  by  DCPO  for  the  Southgate  Building  called  for 
nonproprietary,  off-the-shelf  windows  available  from  at  least  three  window  suppliers.  The 
Southgate  Building  windows  were  far  less  expensive  than  the  sole-source,  custom-designed, 
custom-manufactured  Milco  windows  DCPO  selected  for  the  Saunders  Building. 

DCPO  delegated  virtually  total  decision-making  responsibility  for  the  Saunders  Building  window 
replacement  project  to  DAI,  the  project  designer.  The  Southgate  Building  window  replacement 
project  appears  to  have  been  handled  the  same  way.  This  explains  how  two  window  replacement 
projects  at  Tewksbury  Hospital  with  the  same  DCPO  Project  Manager  and  with  virtually  identical 
requirements  for  ensuring  patient  safety  and  security  resulted  in  two  totally  dissimilar  sets  of 
window  bid  specifications:  one  proprietary  and  overpriced,  the  other  nonproprietary  and 
competitively  priced.  Unlike  DAI,  the  private  architect  with  whom  DCPO  contracted  to  design 
the  Southgate  Building  window  renovations  concluded  that  the  security  windows  could  and 
should  be  procured  competitively. 

^ «^ — jf  DCPO  had  installed  the  same  off-the-shelf 

The  single  most  important  tool  iti  the  security  window  used  in  the  Southgate 
prediction  of  construction  bids  remains 

good,  professional  cost  estimating  by  the  Building  in  the  Saunders  Building,  DCPO 

designer  and  effective  review  and  control  wouid  have  savecj  at  least  $263,000  on  the 
of  those  estimates  by  the  agency. 

cost  of  the  Saunders  Building  windows  alone. 

I  The  Ward  Commission's  Final  Report,  Vol.  8.  Xo  this  amount  must  be  added  the  $63,000  in 

excess  costs  paid  by  DCPO  for  installation  of 
the  windows,  due  to  the  proprietary  window  supplier's  preferential  pricing  strategy.  At  a 
minimum,  then,  DCPO  wasted  $326,000  on  the  Saunders  Building  window  replacement  contract 
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The  findings  contained  in  this  report  raise  serious  concerns  about  the  capacity  of  DCPO's  Office 
of  Facilities  Management  to  carry  out  its  contracting  responsibilities  in  a  manner  which  complies 
with  the  law  and  protects  the  public  interest.  DCPO's  project  records  show  that  as  of  mid- 1992, 
DCPO's  Office  of  Facilities  Management  was  responsible  for  219  renovation  projects  valued  at 
more  than  $323  million.  If  the  Saunders  Building  window  replacement  project  is  representative 
of  the  way  the  Office  of  Facilities  Management  manages  its  design  and  construction  contracts, 
these  contracts  are  highly  vulnerable  to  waste  and  abuse. 

To  the  extent  that  DCPO  fails  to  monitor  and  enforce  its  contracts  with  private  contractors,  such 
contracts  are  also  highly  vulnerable  to  fraud.  Ironically,  one  of  the  cases  investigated  by  the 
Ward  Commission  more  than  a  decade  ago  involved  the  abuse  of  proprietary  specifications  for 
security  windows.  In  that  case,  the  architect  received  a  payoff  from  the  window  supplier  in 
return  for  writing  the  window  specifications  to  favor  the  supplier.  Although  the  Office  of  the 
Inspector  General  found  no  evidence  of  oiminal  wrongdoing  on  the  Saunders  Building  window 
replacement  project,  the  opportunities  for  wrongdoing  certainly  existed. 


[JJfone  is  to  make 

government  effective 

The  procedural  requirements  instituted  by  the 

Ward  Commission  reforms  are  often  blamed 

and  honest,  one  must  recognize  a  _  .    ,   .  ,   .  .     .  , 

.       .  .  t   ■    .     ,  .  j_  for  cost  overruns  and  schedule  delays  in  high- 

dynamtc  interaction  between  those  m 

government  and  the  institutional  setting  priority  State  construction  projects.  But 

in  which  they  act  0      .  ....         .  ,  . 

Saunders    Building    window  replacement 

The  Ward  Commission's  Final  Report,  Vol.  1.       project   illustrates   how   DCPO's  contract 


HHMMMMiMiMiii^^HHHa  mismanagement  can  cause  cost  overruns  and 
schedule  delays.  The  problems  detailed  in  this  report  arose,  not  because  the  project  was  subject 
to  legal  requirements  and  agency  rules,  but  because  DCPO  officials  repeatedly  flouted  those 
requirements  and  rules.  These  breaches  were  compounded  by  DCPO's  failure  to  maintain 
complete,  accurate  records  of  key  project  decisions  and  documents. 
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As  the  State's  professional  property  management  agency,  DCPO  has  an  obligation  to  ensure  that 
its  managers  and  staff  understand  and  comply  with  the  statutory  rules  designed  to  safeguard  State 
construction  and  renovation  projects  from  fraud,  waste,  and  abuse.  DCPO  has  an  obligation  to 
provide  substantive  direction  to  the  private  contractors  under  contract  to  design  and  construct 
public  projects.  Most  important,  DCPO  has  an  obligation  to  cany  out  the  mission  envisioned  by 
the  Ward  Commission  more  than  a  decade  ago:  to  clarify  responsibility  and  accountability  in 
the  management  of  the  Commonwealth's  public  building  system. 

Instead,  however,  DCPO  wants  legislative 
authorization  to  bypass  the  Ward  Commission 
laws  for  all  construction  and  renovation 
projects  under  its  control.  House  34,  a  bill 
filed  by  DCPO,  would  significantly  weaken 
the  Ward  Commission  safeguards  against 
fraud,  waste,  and  abuse  in  the  design  and 
construction  of  public  buildings.  Section  12 
of  the  bill  would  eliminate  the  current 
requirement  that  DCPO  obtain  the 
Legislature's  approval  before  waiving  the 
Ward  Commission  laws  on  a  DCPO  project 
In  addition,  Section  7  of  House  818,  the 
Administration's  plan  to  expand  and  maintain  the  Commonwealth's  correctional  system,  would 
give  DCPO  blanket  authorization  to  waive  the  Ward  Commission  laws  for  corrections  projects 
totalling  $551  million. 

In  effect,  these  legislative  proposals  would  allow  DCPO  to  manage  construction  and  renovation 
projects  worth  hundreds  of  millions  of  dollars  without  sound  planning,  without  fair  competition, 
without  close  monitoring  of  the  work  of  private  contractors,  and  without  cost  control.  Undoing 
the  Ward  Commission's  reforms  would  invite  the  kinds  of  massive  waste  and  corruption  that 


I   The  new  management  system  focuses 

responsibility  on  individuals  and 
I  organizational  units  for  decisions  and 
actions. . , .  Expert,  experienced  staff 
:  will  be  attracted  to  the  process  and 
\  utilized  effectively.  Useful  time  and  cost 
|  management  took  will  take  effect .  * « 
:   The  new  process  establishes  avenues  to 
f :  protect  the  state's  interest  in  dealings 
|  with  private  firms;  likewise,  firms  are 

provided  fair  opportunities  for  protection 
I:  of  their  own  interests.  Increased  access 
I  to  public  contracts  is  provided  to  all 
I  firms. 
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flourished  in  Massachusetts  before  1980.  These  potentially  disastrous  proposals  should  be 
defeated. 

Safeguarding  current  and  future  DCPO  renovation  projects  will  require  a  rigorous  adherence  to 
the  Ward  Commission  laws  as  well  as  to  sound  management  practices.  Violations  of  State 
statutes  and  rules  should  not  be  tolerated  in  the  interest  of  expediting  projects.  Designs  prepared 
by  private  architects  should  not  be  approved  without  substantive  review.  Fair,  vigorous 
competition  among  qualified  suppliers  and  contractors  should  not  be  foreclosed  except  in 
exceptional  circumstances.  Contract  safeguards  protecting  the  safety  and  quality  of  public 
construction  should  not  be  waived.  Accountability  for  key  decisions  should  not  be  diffused  and 
diminished  through  poor  project  documentation  and  record-keeping. 

The  Inspector  General's  report  contains  a  series  of  recommendations  to  DCPO  aimed  at  reducing 
the  high  vulnerability  to  waste  and  abuse  on  current  and  future  projects  under  the  jurisdiction  of 
the  Office  of  Facilities  Management. 
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INTRODUCTION 


This  report  concerns  a  window  replacement  project  at  Tewksbury  Hospital  managed  by  the 
Office  of  Facilities  Management  within  the  State  Division  of  Capital  Planning  and  Operations 
(DCPO).  DCPO  was  created  in  1981,  upon  the  recommendation  of  the  Ward  Commission,1 
to  serve  as  the  State's  real  property  manager.  As  such,  DCPO  has  a  broad  mandate  to  conduct 
project  planning;  land  acquisitions;  leasing;  real  estate  development;  and  design,  construction, 
renovation,  and  maintenance  of  public  buildings. 

The  window  replacement  project  was  a  small  piece  of  the  Weld-Celluci  Administration's  large- 
scale  plan  for  consolidating  the  State  hospital  system.  In  June,  1991,  the  Governor's  Special 
Commission  on  Consolidation  of  Health  and  Human  Services  Institutional  Facilities  issued  a 
report  entitled  Actions  for  Quality  Care:  A  Plan  for  the  Consolidation  of  State  Institutions  &  for 
the  Provision  of  Appropriate  Care  Services.  The  report  set  forth  a  detailed  action  plan  for 
downsizing  the  Commonwealth's  inpatient  facilities  system,  which  was  built  to  accommodate 
more  than  35,000  people  at  its  peak  but  served  only  6,200  clients  by  mid-1991.  The 
Commission's  proposals  were  aimed  at  accomplishing  three  major  objectives:  to  expand 
community-based  residential  care  and  support  services,  to  expand  utilization  of  general  hospitals 
and  nursing  homes,  and  to  consolidate  State-operated  institutional  facilities.  The  Commission 
recommended  closing  1 1  of  the  34  State-operated  institutions,  including  Danvers  State  Hospital. 
Of  the  244  Danvers  State  Hospital  clients,  50  requiring  community  rehabilitation  would  be 
moved  to  community  residences,  44  with  acute  psychiatric  problems  would  be  moved  to  general 
hospitals,  and  150  needing  long-term  psychiatric  care  would  be  moved  to  community  facilities 


^e  Special  Commission  on  State  and  County  Buildings,  better  known  as  the  Ward 
Commission,  was  a  special  legislative  commission  which  spent  two  years  probing  corruption  in 
the  construction  of  public  buildings  in  Massachusetts.  In  1980,  the  Ward  Commission  produced 
a  12-volume  report  documenting  its  findings  of  massive  fraud  and  abuse  and  detailing  its 
legislative  recommendations  for  reform. 
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and  to  Tewksbury  Hospital.  Most  of  the  renovation  work  required  under  the  consolidation  plan, 
including  the  window  replacement  project  which  is  the  subject  of  this  report,  falls  under  the 
jurisdiction  of  the  Office  of  Facilities  Management  within  DCPO. 

The  project  entailed  the  replacement  of  454  windows  in  several  wings  of  the  Saunders  Building 
at  Tewksbury  Hospital  to  accommodate  Department  of  Mental  Health  clients  transferred  from 
Danvers  State  Hospital.  In  designing  the  window  replacement  project,  DCPO's  Office  of 
Facilities  Management  took  the  unusual  step  of  specifying  a  brand-name,  custom-designed, 
custom-manufactured  security  window  rather  than  seeking  a  standard,  off-the-shelf  security 
window  available  from  multiple  suppliers.  DCPO  advertised  the  window  replacement  contract 
in  September,  1991,  with  an  estimated  construction  budget  of  $388,692.  Four  months  later, 
DCPO  signed  a  contract  for  $996,420.  By  the  end  of  1992,  the  final  contract  cost  had  climbed 
to  over  one  million  dollars. 

The  Office  of  the  Inspector  General  has  conducted  an  intensive  review  of  this  project  to 
determine  DCPO's  reasons  for  using  proprietary  window  specifications  and  the  impact  of  these 
proprietary  specifications  on  the  project  cost.  The  Inspector  General's  findings,  conclusions, 
and  recommendations  are  provided  in  the  following  pages. 
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FINDINGS 


Finding  1:  DCPO  awarded  a  design  contract  for  the  window  replacement 
project  without  preparing  and  certifying  a  detailed  study  and  program  setting 
forth  the  functional  requirements  for  the  design,  as  required  by  State  law. 

In  June,  1991,  DCPO  contracted  with  the  private  architectural  firm  of  DiGiorgio  Associates, 
Inc.  (DAI)  for  design  services  in  connection  with  "renovations  and  improvements  to  various 
mental  health  facilities"  at  "locations  throughout  Massachusetts."  The  first  project  meeting, 
attended  by  representatives  from  both  DCPO  and  DAI,  was  held  on  July  15,  1991.  According 
to  minutes  of  the  meeting  prepared  by  DAI,2  DCPO  staff  provided  the  DAI  Project  Manager 
responsible  for  the  Saunders  Building  window  replacement  design  with  a  document  entitled 
"Working  Draft  of  Scope  of  Work  Required  to  Modify  Existing  Nursing  Units  at  Tewksbury 
State  Hospital  to  a  Mental  Health  Inpatient  Use"  at  this  meeting.  This  document  contained  three 
sentences  pertaining  to  the  planned  renovations  to  the  Saunders  Building  windows: 

The  existing  windows  are  operable  and  single  glazed,  posing  risks  to  patients  and 
energy  loss  concerns.  Replace  with  double  hung,  partially  operable,  insulated, 
polycarbonate  units  to  match  existing  visual  configuration.  Interior  glazing  to  be 
removed  or  replaced  with  poly-carbonate. 

DATs  minutes  from  the  July  15  meeting  indicate  that  DCPO  and  DMH  had  not  yet  decided  on 
the  program  requirements  for  the  window  renovations  or  the  location  of  the  planned  renovations: 


2DCPO's  manual  entitled  Instructions  for  Designers  requires  the  designer  to  prepare  a 
"conference  memorandum"  of  all  project  meetings  and  to  provide  copies  of  this  memorandum 
to  DCPO  and  all  others  in  attendance.  Although  five  DCPO  staff  members  attended  the  meeting 
on  July  15,  no  one  from  DCPO  took  notes.  The  only  written  records  of  this  and  subsequent 
project  meetings  are  the  meeting  minutes  prepared  by  DAI. 
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DCPO  stated  that  it  is  currently  working  with  DMH  to  agree  on  the  program  for 
the  renovations.  DCPO  stated  that  the  area  to  be  converted  will  probably  be 
Wings  C  &  D  on  floors  4  &  5. 

Although  these  key  planning  decisions  had  yet  to  be  made  by  DCPO  and  DMH,  DCPO 
instructed  DAI  to  have  a  window  replacement  package  ready  to  bid  by  September  1,  1991. 

Before  contracting  for  design  services  in  connection  with  a  building  construction  or  renovation 
project,  DCPO  is  required  by  M.G.L.  c.29,  §7K,  to  prepare  and  certify  a  feasibility  study  and 
program  detailing  the  programmatic  requirements  of  the  project,  evaluating  alternative  design 
solutions,  and  estimating  the  project  cost.  DCPO  records  reveal  that  the  only  pre-design 
documents  that  existed  prior  to  completion  of  the  final  design  were  several  pieces  of 
correspondence  between  the  Department  of  Mental  Health  (DMH)  and  DCPO,  the  "Working 
Draft  of  Scope  of  Work"  referred  to  above,  and  a  budget  summary  prepared  in  June,  1991.  The 
budget  summary  estimated  the  cost  of  replacing  165  windows  in  Wings  C  and  D  of  one  floor 
of  the  Saunders  Building  at  $154,275,  or  $935  per  window.3  The  "Working  Draft  of  Scope  of 
Work"  recommended  that  the  mental  health  units  to  be  renovated  be  located  on  the  second  and 
third  floors  of  the  Saunders  Building;  however,  later  correspondence  from  DMH  to  DCPO 
expressed  a  preference  for  renovating  the  fourth  and  fifth  floors  of  the  building.  The  budget 
summary  contained  no  estimate  of  the  total  cost  to  replace  the  Saunders  Building  windows.4 

DCPO  did  not  certify  the  accuracy  of  its  project  scope  and  cost  estimates  before  proceeding 
with  final  design,  as  required  by  M.G.L.  c.29.  DCPO  is  required  by  M.G.L.  c.29,  §7K,  to 


3An  unsigned  handwritten  notation  at  the  bottom  of  the  page  on  which  this  cost  estimate 
appears  instructs  someone  named  Jim  to  "increase  windows  to  $1100  each." 

4In  DCPO's  response  to  a  draft  version  of  this  report,  DCPO  stated:  "The  study  actually 
estimated  the  project  cost  [to]  be  $395,514.  The  study  contained  a  per  floor  and  per  window 
estimate  which  must  be  multiplied  by  the  number  of  floors  renovated  in  order  to  get  the  correct 
estimate."  However,  the  $395,514  figure  cited  by  DCPO  does  not  appear  in  the  budget 
summary  or  the  other  pre-design  documents.  Moreover,  the  derivation  of  this  figure  is  unclear: 
$154,275  multiplied  by  two  floors  equals  only  $308,550. 
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certify  in  writing  that  the  pre-design  feasibility  study  and  program  prepared  in  connection  with 
the  project  accurately  reflect  the  project  requirements,  cost,  and  schedule.  DCPO  is  also 
required  by  law  to  obtain  the  user  agency's  written  certification  that  the  study  and  program 
reflect  the  user  agency's  needs  as  stated  and  provide  an  accurate  estimate  of  the  project 
requirements,  cost,  and  schedule.  The  intent  of  these  certifications  is  to  ensure  that  the 
Commonwealth  has  sufficiently  defined  the  project  scope  and  requirements  in  the  pre-design, 
or  planning,  phase  of  the  project  before  embarking  on  the  design  and  construction  phases. 

DCPO  contracted  with  DAI  and  embarked  on  the  design  phase  of  the  project  without  preparing 
and  certifying  the  statutorily  required  study.  As  a  consequence,  the  task  of  identifying  the  user 
agency's  needs  and  translating  those  needs  into  functional  requirements  for  the  windows  in  the 
Saunders  Building  fell  to  the  DAI  Project  Manager,  who  had  no  prior  experience  in  designing 
window  renovations  for  mental  health  facilities  or  similar  facilities  requiring  a  high  degree  of 
security. 

In  DCPO's  view,  the  three-sentence  draft  scope  of  work  and  cost  estimate  of  $154,275  per  floor 
were  sufficient  to  guide  the  final  design  of  the  Saunders  Building  window  renovations.  In  a 
December,  1992,  internal  memorandum  concerning  inquiries  by  the  Office  of  the  Inspector 
General,  DCPO's  Director  of  Programming  wrote: 

The  extremely  close  working  relationship  between  DMH  and  DCPO  during  this 
project  affords  me  the  knowledge  that  there  was  no  doubt  that  DMH  desired 
DCPO  to  proceed  into  final  design  as  described  in  the  study.  It  is  also  absolutely 
clear  that  there  was  clear  agreement  within  DCPO,  both  written  and  oral,  that  the 
study  was  certified  and  that  it  should  proceed  into  final  design.  .  .  . 

As  a  component  of  the  proposed  renovations,  the  study  called  for  the  replacement 
of  existing  windows  with  a  double-hung,  partially  operable,  insulated, 
polycarbonate  unit  to  match  the  existing  visual  configuration  which  was  safe  for 
psychiatric  hospital  applications.  .  .  . 

I  believe  this  study  performed  the  necessary  duties  of  a  study  as  required  by 
a  project  of  this  scope  and  as  required  by  statute.  However,  one  may  argue 
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that  the  graphic  format  of  the  study  was  not  as  attractive  as  is  typically  found  in 
DCPO  studies.  [Emphasis  in  the  original.] 

His  memorandum  acknowledged  that  the  $154,275  estimate  was  "significantly  incorrect,"  and 
that  DCPO  and  DMH  had  neglected  to  execute  the  written  certifications  required  by  statute  prior 
to  selecting  a  final  designer  and  beginning  the  final  design  phase  of  the  project.5 

■ 

DAI  relied  on  information  from  window  manufacturers  in  developing  the  functional 
requirements  and  cost  estimates  for  the  windows.  DAI  records  show  that  DAI  received 
window  replacement  cost  estimates  from  a  window  manufacturer  called  Graham  Architectural 
Products  (GAP)  following  the  first  design  meeting.  A  DAI  memorandum  of  a  telephone 
conversation  between  representatives  of  DAI  and  GAP  on  July  22,  1991,  indicates  that  DAI 
solicited  information  from  GAP  about  functional  requirements  for  windows  located  in  psychiatric 
units  and  about  the  use  by  the  State  of  New  York  of  an  impact  test  for  windows  installed  in 
mental  health  facilities: 

[GAP's  Divisional  Sales  Manager]  was  not  familiar  with  any  requirements  for 
psych  units  but  was  familiar  with  N.Y.  requirements  using  200#  weight. 

Two  days  after  this  telephone  conversation,  GAP's  Divisional  Sales  Manager  sent  DAI  a  letter 
detailing  budget  prices  for  each  of  four  different  types  of  off-the-shelf  windows  manufactured 
by  GAP.  GAP's  cost  estimates  ranged  from  $1200  to  $1500  per  window,  and  included  materials 
and  installation.  The  letter  also  referred  to  the  window  impact  test  used  by  the  State  of  New 
York:  "I  will  be  working  on  obtaining  the  N.Y.  O.M.H.  spec  for  you." 


5DCPO  did  not  produce  a  certified  study  for  the  window  replacement  project  until  February, 
1992.  By  then,  the  project  design  had  been  completed  and  construction  had  begun.  DCPO's 
actions  in  certifying  a  study  document  long  after  the  key  project  design  and  construction 
decisions  had  been  made  are  discussed  later  in  this  report. 
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DAI  retyped  major  portions  of  this  letter  onto  plain  paper  and  distributed  it  at  the  following 
day's  design  project  meeting  attended  by  representatives  from  DCPO,  DMH,  and  DAI.  DATs 
minutes  of  the  meeting  stated: 

DAI  distributed  a  sheet  showing  preliminary  cost  estimates  for  four  types  of 
windows.  .  .  .  The  costs  are  based  on  conversations  between  DAI  and  Graham 
Architectural  Products  (GAP). 

Over  the  next  several  weeks,  DAI  obtained  information  on  three  other  brands  of  windows,  one 
of  which  was  Milco,  the  brand  that  DCPO  would  later  decide  to  specify  on  a  proprietary  basis. 
The  local  sales  representative  for  Milco,  which  is  based  in  Wisconsin,  was  Richard  E.  Graham 
Co.,  Inc.  (REG)  of  Newton,  Massachusetts.  In  a  letter  to  DAI  dated  August  7,  1991,  Susan 
Graham  of  REG  offered  REG's  assistance  in  preparing  the  plans  and  specifications  for  the 
window  replacement  project: 

We  would  like  to  visit  your  office  to  assist  you  in  further  detailing,  engineering 
of  the  system  to  find  the  best  applications  for  the  project. 

The  letter  from  REG  also  included  a  cost  estimate  for  400  off-the-shelf  Milco  windows  at 
$532,851,  or  $1332  per  window  not  including  installation. 

On  August  9,  1991,  DAI  submitted  to  DCPO  a  brief  list  of  12  requirements  for  the  Saunders 
Building  windows.  The  list  estimated  the  number  of  windows  required  at  400,  which  was  more 
than  twice  the  number  DCPO  had  estimated  in  the  draft  scope  of  work  prepared  in  June.  The 
list  contained  standards  for  the  window  glazing,  finish  security  screens,  and  hardware  as  well 
as  for  a  mandatory  impact  test  for  the  windows: 

Test  reports  shall  be  submitted  indicating  that  a  4'  X  6'  window  has  been  tested 
at  a  minimum  200  lbs.  vertical  drop  of  10'  impact  without  failure  of  the  window 
frame,  operating  sash,  hardware,  glazing  materials  and  screen. 
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DCPO  and  DAI  would  later  defend  the  impact  test  requirement  as  an  essential  security  feature 
offering  protection  against  patient  suicides  or  escapes.  The  impact  test  requirement  proved  to 
be  a  significant  factor,  although  not  the  main  factor,  responsible  for  discouraging  window 
suppliers  other  than  Milco6  from  competing  for  the  Saunders  Building  window  replacement 
project. 

On  August  12,  1991,  DAI  submitted  revised  design  fee  proposals  to  DCPO.  For  the  window 
replacement  project,  DAI  proposed  a  fee  of  $21,000,  excluding  reimbursables.  DATs  proposal 
stated  that  DAI  planned  to  consult  window  manufacturers  regarding  the  type  of  windows  to  be 
specified  for  Tewksbury  Hospital: 

This  includes  working  with  a  list  of  window  suppliers  approved  by  the  DCPO 
during  the  design  development  phase  to  determine  the  windows  to  be  utilized. 

DATs  inexperience  in  designing  mental  health  unit  windows,  coupled  with  the  lack  of  an 
accurate  project  study  to  guide  the  final  design,  created  a  vulnerable  situation.  Although  DAI 
initially  sought  information  from  several  window  suppliers,  DAI  ultimately  permitted  one 
window  supplier  —  Milco  —  to  dictate  the  project  specifications. 

In  August,  1991,  DAI  faxed  a  series  of  window  design  detail  sheets  to  a  firm  called  Hezekiah 
Pratt  &  Associates,  Inc.  (HP A),  an  architectural  firm  whom  DAI  had  named  in  its  proposal  as 
a  possible  minority  subconsultant  to  DAI.  Based  on  the  sketches  prepared  by  DAI,  HPA 
prepared  a  preliminary  set  of  design  specifications  and  drawings  for  the  Saunders  Building 
window  renovations. 


6Milco's  windows  had  been  subjected  to  impact  tests  before:  DATs  project  records  contain 
two  reports  of  impact  tests  conducted  on  Wausau  Metals  windows  in  1987  and  1990  by  a  testing 
laboratory  in  Minnesota.  Wausau  Metals  is  the  parent  company  of  Milco.  Indeed,  the  mental 
health  window  specifications  developed  by  the  State  of  New  York's  Office  of  Mental  Health, 
the  apparent  source  of  DATs  proposed  200-pound  impact  test  requirement,  name  Wausau  Metals 
windows  as  the  standard  for  quality  and  workmanship.  Milco  was  the  only  window  supplier 
who  did  not  voice  concerns  about  the  impact  test. 
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Finding  2:    DAI  failed  to  comply  with  DCPO  requirements  governing 
disclosure  of  consultants. 

At  a  project  meeting  on  September  5,  1991,  DCPO  instructed  DAI  to  make  a  series  of  changes 
and  submit  the  revised  drawings  and  specifications  to  DCPO  by  September  11,  1991.  HPA 
made  the  changes  and  transmitted  the  revised  plans  and  specifications  to  DAI  on  September  10, 
1991.  DAI  then  transmitted  these  same  documents  to  DCPO. 

DCPO's  Instructions  for  Designers,  a  150-page  manual  known  within  DCPO  as  "Form  9," 
requires  that  the  registration  seals  and  signatures  of  the  designer  and  all  consultants  appear  on 
the  drawings  and  specifications  submitted  to  DCPO.  However,  the  drawings  prepared  by  HPA 
and  submitted  by  DAI  to  DCPO  bore  only  DATs  seal  and  signature.  Although  HPA  was 
responsible  for  the  design  drawings,  the  DCPO  Project  Manager  stated  in  interviews  with  the 
Office  of  the  Inspector  General  that  he  had  never  heard  of  HPA  and  was  unaware  that  they  had 
performed  work  on  the  Saunders  Building  window  renovation  project. 

DAI  obtained  a  cost  estimate  for  standard  Milco  windows  from  REG.  On  the  previous 
August  29,  REG  had  faxed  a  memorandum  to  DAI  containing  a  second  cost  estimate,  this  time 
for  332  standard,  off-the-shelf  Milco  windows.  This  second  cost  estimate  specified  in  detail  the 
type  of  windows  Milco  proposed  to  install,  and  estimated  the  total  cost  of  demolition  of  the 
existing  windows  and  installation  of  332  Milco  windows  at  $414,924,  or  $1250  per  window. 
REG's  memorandum  had  noted:  "One  (1)  impact  test  is  included." 

At  a  project  meeting  held  on  August  29,  according  to  DATs  minutes  of  the  meeting: 

DAI  presented  cost  estimate  for  the  replacement  project.  DAI  stated  that  the  bids 
could  be  between  $450,000  and  $600,000  depending  on  market  place  conditions 
when  bids  are  submitted. 
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DAI  submitted  the  completed  window  replacement  bid  package  to  DCPO  on  September  12, 
1991 .  The  following  day,  the  DCPO  Project  Manager  returned  the  bid  package  to  DAI  stamped 
"approved  as  corrected."7 

Finding  3:  The  DCPO  Project  Manager  failed  to  fulfill  his  statutory 
responsibility  to  ensure  that  the  project  specified  by  the  final  design  was 
consistent  with  the  project  study. 

Under  M.G.L.  c.7,  §42D,  each  project  manager  within  DCPO  has  certain  statutory 
responsibilities,  including  the  following: 

During  the  design  stage  of  each  project  to  which  s/he  has  been  assigned,  review 
and  comment  on  said  design  [and]  insure  to  the  extent  feasible  that  the  design  is 
such  as  to  specify  a  project  that  (a)  can  be  accomplished  within  the  appropriation 
or  authorization  for  that  project  or  within  the  project  cost  limits  specified  by  the 
appropriation  or  authorization,  and  (b)  can  be  accomplished  in  accordance  with 
(i)  any  study  or  program  which  must  be  prepared  in  accordance  with  the 
provisions  of  section  seven  K  of  chapter  twenty-nine.  .  .  [N]o  building  project 
shall  be  allowed  to  proceed  to  the  construction  stage  until  such  reviews  have 
been  accomplished  and  compliance  confirmed  or  certified;  [Emphasis  added.] 

According  to  DCPO's  Director  of  Programming,  the  project  study  consisted  of  the  "Working 
Draft  of  Scope  of  Work,"  interagency  correspondence,  and  per-floor  budget  estimate  prepared 
between  June  and  August  of  1991.  As  noted  earlier,  these  documents  indicated  that  windows 
were  to  be  replaced  on  two  floors  of  Wings  B  and  C  of  the  Saunders  Building,  and  estimated 
the  per-floor  cost  at  $154,275.  However,  the  bid  package  prepared  by  DAI  and  approved  by 


'The  significance  of  DCPO's  approval  is  unclear.  According  to  the  DCPO  Project  Manager, 
both  he  and  the  DCPO  Project  Engineer  assigned  to  the  project  reviewed  the  plans  and 
specifications  in  the  bid  package  and  determined  that  the  windows  as  specified  would  perform 
satisfactorily  when  installed  in  the  Saunders  Building.  However,  the  DCPO  Project  Engineer 
told  the  Office  of  the  Inspector  General  that  she  alone  reviewed  the  bid  package,  and  that  her 
approval  of  the  plans  and  specifications  did  not  signify  that  DCPO  had  determined  that  the 
windows  would  perform  satisfactorily.  She  said  that  she  relied  entirely  on  DAI  to  make  this 
determination.  Neither  the  DCPO  Project  Manager  nor  the  DCPO  Project  Engineer  prepared 
any  written  materials  documenting  the  review  process. 
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DCPO  called  for  replacement  of  the  windows  and  installation  of  new  security  screens  on  the 
fourth  and  fifth  floors  of  Wings  B  and  C  as  well  as  the  second,  fourth,  and  fifth  floors  of  Wing 
D  and  the  first  and  second  floors  of  Wing  E.  The  predesign  documents  had  not  anticipated  that 
the  windows  in  Wings  D  and  E  would  be  replaced  —  an  expansion  of  the  project  by 
approximately  35  windows.  It  was  the  DCPO  Project  Manager's  statutory  responsibility  to 
ensure  that  the  scope  of  the  final  project  design  was  consistent  with  the  scope  of  the  project 
study.  However,  there  is  no  evidence  that  he  or  anyone  else  at  DCPO  ever  referred  back  to  the 
predesign  estimates  of  the  project  scope  and  budget  estimate. 

Finding  4:  DCPO  advertised  the  window  replacement  project  with  an 
unrealistically  low  budget  and  an  unrealistically  short  construction  schedule 
for  fabricating  custom  windows. 

On  September  13,  1991,  the  DCPO  Project  Manager  approved  the  final  project  plans  and 
specifications  and  set  the  fixed  limit  construction  cost  for  the  project  at  $389,000,  a  figure  that 
bore  no  resemblance  to  the  cost  estimate  provided  to  DAI  by  Milco's  sales  representative  (REG) 
or  to  the  cost  range  of  $450,000  to  $600,000  which  DAI  had  provided  to  DCPO. 

DCPO  advertised  the  window  replacement  project  in  the  Central  Register  on  September  25, 
1991.  The  Central  Register  advertisement  listed  the  estimated  cost  of  the  project  as  $388,692. 
The  bid  package  informed  contractors  that  the  window  renovations  had  to  be  completed  within 
120  days  from  the  signing  of  the  contract. 

Within  a  few  days,  DAI  began  to  receive  letters  from  window  contractors  and  suppliers 
objecting  to  the  project  budget,  the  project  schedule,  the  window  drawings,  and  the  impact  test. 
On  September  30,  the  Divisional  Sales  Manager  at  GAP  (the  window  manufacturer  who  had 
provided  DAI  with  detailed  cost  estimates  for  four  types  of  windows  back  in  July)  wrote  a  letter 
to  the  DAI  project  manager  with  a  blind  copy  to  DCPO  which  stated: 
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The  drawings  show  a  window  unit  that  is  not  at  present  made  by  any 
manufacturer.8  This  would  require  designing  a  new  product  that  requires 
extensive  time  and,  with  a  job  of  this  size,  [is]  not  economically  feasible.  .  .  . 
I  do  not  presently  know  what  laboratory  does  such  [impact]  tests.  This  test  (if 
available)  would  be  time  consuming  and  the  completion  time  does  not  allow  any 
extra  time.  .  .  .  The  final  item  is  the  120  day,  $500.00  per  day  damages.  It  is 
absolutely  impossible  to  design  a  new  window,  achieve  test  reports,  manufacture 
and  install  this  job  in  the  given  time.  ...  I  would  also  like  to  say  that  the  budget 
for  this  project  is  not  anyway  [sic]  near  how  much  would  be  required  with  this 
window  and  screen. 


A  few  days  later,  the  President  of  A  &  A  Window  Products,  Inc.  (A  &  A),  a  window 
contractor,  wrote  to  the  DAI  Project  Manager  (with  a  copy  to  DCPO)  expressing  frustration  that 
DAI  had  not  returned  his  telephone  calls  and  contending  that  the  window  DCPO  had  specified 
was  a  unique  design  that  could  not  be  purchased  from  a  minimum  of  three  manufacturers,  as 
required  by  law.9  A  &  A's  President  also  contended  that  the  project  could  not  be  completed 
within  120  days  because  of  the  DCPO's  requirement  that  a  custom  window  be  manufactured  and 
subjected  to  the  impact  test. 

At  a  project  meeting  held  on  October  7,  1991,  DAI  informed  DCPO  that  DAI  had  received 
letters  from  window  manufacturers  and  contractors  stating  that  the  120-day  project  schedule  was 
too  short  to  enable  fabrication  of  the  windows  specified  in  the  bid  package.  DAI  also  conveyed 
to  DCPO  the  other  concerns  about  the  bid  package  expressed  by  GAP  and  A  &  A  regarding  the 
economic  feasibility  of  the  project.  DCPO  instructed  DAI  to  issue  Addendum  1  extending  the 
bid  opening  date  from  October  10  to  October  24. 


8The  drawings  HPA  had  prepared  (on  the  basis  of  sketches  provided  by  DAI)  depicted  a 
9,/2,,-deep  window  which  did  not  exist  on  the  market.  This  window  depth  appears  to  have  been 
an  error  rather  than  a  deliberate  design  feature.  Thus,  although  the  bid  specifications  appeared 
to  require  a  custom-designed,  custom-manufactured  window,  DAI  may  not  have  intended  this. 

9Under  M.G.L.  c.30,  §39M,  a  Massachusetts  bidding  statute  governing  public  construction 
projects,  specifications  must  be  written  to  either  identify  three  brands  by  name  which  conform 
to  the  specifications  or  provide  a  general  description  of  the  product  which  can  be  met  by  at  least 
three  manufacturers. 
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According  to  DATs  minutes  from  the  October  7  project  meeting,  DAI  assured  DCPO  that  the 
bid  specifications  were  not  proprietary  in  nature:  i.e. ,  that  at  least  three  window  suppliers  would 
be  willing  and  able  to  compete  for  the  project: 

DCPO  stated  that  it  is  concerned  that  fewer  than  three  manufacturers  may  be 
willing  to  submit  bids.  .  .  .  DAI  noted  that  none  of  the  materials  specified  are 
propriatory  [sic]  and  nothing  in  the  bid  documents  precludes  any  aluminum 
window  manufacturer  from  producing  the  windows. 

The  same  project  meeting  minutes  reveal  that  DCPO  and  DAI  were  still  discussing  the 
possibility  that  a  standard,  "off-the-shelf'  window  available  from  more  than  one  window 
manufacturer  could  meet  the  project  requirements,  including  the  200-pound  impact  test.  Because 
the  production  dies  and  equipment  already  exist  for  an  "off-the-shelf'  window,  this  type  of 
window  can  be  fabricated  more  quickly  and  inexpensively  than  a  "custom"  window:  i.e.,  a 
window  which  must  be  specially  designed  and  fabricated  for  a  specific  purpose.  DATs  minutes 
reported: 

DAI  stated  that  if  a  standard  window  is  utilized,  it  should  still  be  required  to 
satisfy  the  200  lb.  impact  test.  .  .  .  DAI  will  meet  with  window  manufacturers 
and  inform  DCPO  of  any  new  information  with  respect  to  window  design,  cost 
and  schedule.  .  .  .  DCPO  will  instruct  DAI  whether  Addendum  #2  should  call 
for  revisions  to  the  specified  window,  or  whether  it  should  call  for  a  standard 
window  that  is  currently  being  manufactured  by  several  companies. 

As  will  be  shown,  DAI  relied  exclusively  on  Milco's  sales  representative  for  advice  on  the 
window  design  specifications.  In  interviews  with  the  Office  of  the  Inspector  General,  neither 
the  DCPO  Project  Manager  nor  the  DCPO  Project  Engineer  could  recall  whether  DCPO  ever 
provided  DAI  with  instructions  on  whether  the  window  specified  should  be  a  custom  window 
or  a  standard  window. 
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Finding  5:  DAI  added  proprietary  window  dimensions  to  the  final  bid 
specifications  at  the  request  of  REG,  the  local  sales  representative  for  Milco. 

Back  in  September,  before  DAI  had  completed  the  bid  specifications  for  the  Saunders  Building 
window  replacement  project,  Susan  and  Richard  Graham  of  REG  had  written  to  DAI  requesting 
that  the  bid  process  be  postponed  until  DAI  received  design  details  and  specifications  from  Milco 
via  REG  for  inclusion  in  the  bid  package: 

Milco  will  have  completed  by  Wednesday,  September  18th,  1991  or  Thursday, 
the  19th  at  the  latest,  design  details  as  well  as  specifications  for  the  Tewksbury 
State  Hospital.  We  ask  that  this  information  be  reviewed  before  the  project  is  put 
out  to  bid.  We  will  be  available  to  present  you  with  this  information  as  well  as 
explain  any  engineering  questions  you  may  have. 

We  would  appreciate  your  consent  either  verbally  or  in  writing  that  you  will  wait 
to  see  this  information  on  Thursday.  Thank  you  for  giving  us  this  extra  time  to 
detail  this  system. 

On  October  3,  REG  sent  DAI  a  memorandum  accompanied  by  14  pages  of  window 
specifications.  The  specifications  contained  new  language,  not  contained  in  the  bid  specifications 
DAI  had  prepared,  under  "Specific  Performance  Requirements,"  "Product  Warranties/ 
Guarantees,"  "Materials,"  and  "Fabrication  and  Accessories."    REG's  cover  memorandum 
stated,  in  part: 

Milco  has  derived  the  following  information  from  Wausau  Metals  and  the  testing 
laboratory  that  they  utilize.  .  .  .  They  have  decided  that  the  frame  thickness 
must  be  .125",  there  should  be  good  glass  engagement  and  that  the  frame  must 
be  anchored  well.  We  ask  that  this  information  be  entered  into  the  bid  documents 
as  an  addendum  to  ensure  the  proper  window  system.  We  will  be  in  receipt  of 
proposal  drawings  from  Milco  which  we  would  like  to  have  you  see  relative  to 
our  design  intent.  [Emphasis  added.] 

The  .125"  frame  thickness,  which  DAI  incorporated  into  Addendum  2,  would  prove  to  be 
decisive  in  eliminating  all  window  manufacturers  except  Milco  from  the  competition. 
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DAI  did  not  provide  complete  or  accurate  information  to  DCPO  on  REG's  recommended 
revisions  to  the  bid  specifications.  At  the  October  7  project  meeting,  the  last  project  meeting 
convened  by  DCPO  in  1991,  DAI  informed  DCPO  of  the  communication  from  REG.  DATs 
minutes  of  the  project  meeting  described  REG's  input  as  follows: 

DAI  stated  that  Richard  E.  Graham  Co.,  Inc.  (REG)  has  sent  them  specifications 
with  recommended  changes  that  would  allow  them  to  bid  on  windows  as  designed 
by  DCPO/DAI.  REG  is  the  local  sales  representative  for  Milco  Windows.  The 
revisions  relate  primarily  to  schedule  and  testing  of  the  windows.  .  .  .  DAI 
stated  that  a  meeting  with  REG  has  been  scheduled  for  Tuesday,  10/8/91  to 
review  drawings  that  the  Milco  engineers  have  prepared  in  response  to  the  bid 
documents.  [Emphasis  added.] 

REG's  recommended  changes  to  the  specifications  did  not  relate  primarily  to  the  project  schedule 
and  testing  requirements.  The  specifications  REG  sent  to  DAI  contained  new,  restrictive 
language  which  effectively  barred  any  window  manufacturer  other  than  Milco  from  competing 
for  the  window  replacement  project.  Nevertheless,  DAI  incorporated  most  of  this  language  into 
Addendum  2. 


Addendum  2  contained  major  new  window  requirements  transcribed  word-for-word  from 
the  material  DAI  had  received  from  REG.  On  October  1 1 ,  DAI  transmitted  Addendum  2  to 
DCPO.  Addendum  2  extended  the  project  completion  schedule  from  120  days  to  165  days  and 
provided  clarification  in  response  to  some  of  the  specific  questions  prospective  bidders  had 
raised.  However,  it  also  added  specific  window  dimensions,  materials,  or  fabrication 
requirements  to  the  existing  performance  requirements  contained  in  the  original  bid 
specifications.  For  example: 

Window  frame  thickness.  DCPO's  original  bid  package  stated:  "Main  frame 
and  sash  members  shall  have  aluminum  thickness  specified  by  ANSI/AAMA  101. 
The  standard  wall  thickness  tolerance  as  defined  by  the  Aluminum  Association 
shall  apply."  REG's  specifications  inserted  specific  window  frame  dimensions 
into  this  section:  "Main  frame  and  sash  members  shall  have  aluminum  thickness 
specified  by  ANSI/AMA  101.  The  standard  wall  thickness  must  be  .125"  and 
the  standard  mesh  wall  thickness  must  be  .093". 
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DAI  incorporated  the  REG  language  verbatim  into  Addendum  2. 

Window  glazing.  The  original  bid  specifications  contained  the  following, 
performance-based  glazing  requirement:  "Glazing  beads  or  retainers  of  any 
material  compatible  with  aluminum  may  be  used  and,  if  required  to  retain  the 
glass,  shall  be  of  sufficient  strength  to  serve  this  purpose."  REG's  specifications 
added  new,  restrictive  language:  "Rigid  PVC  glazing  beads  are  not 
acceptable." 

REG's  specifications  also  added  new  fabrication  requirements  to  the  section 
concerning  window  glazing  in  DCPO's  original  bid  package:  "All  units  shall  be 
dual  seal  with  primary  seal  of  polyisobutylene  and  secondary  seal  of  silicone. 
All  units  shall  be  bent  in  three  corners  and  soldered  in  the  fourth." 

DAI  incorporated  the  REG  language  verbatim  into  Addendum  2. 

Window  frame  depth.  DCPO's  original  bid  package  specified  the  required 
window  frame  depth  in  performance  terms:  "The  frame  section  size  shall  be  the 
minimum  necessary  to  accommodate  the  design  indicated  in  the  drawings  and  the 
requirements  specified  herein."  REG's  specifications  inserted  a  specific 
dimension  for  the  window  frame  depth:  "The  frame  shall  be  no  more  than  6 
inches  deep  to  accommodate  the  design  indicated  in  the  drawings  and  the 
requirements  specified  herein." 

DAI  incorporated  the  reference  to  the  six-inch  frame  depth  into  Addendum  2; 
however,  the  language  in  the  Addendum  reversed  the  requirement  REG  had 
recommended:  "The  frame  size  shall  not  be  less  than  6  inches  deep  to 
accommodate  the  design  indicated  in  the  drawings  and  the  requirements  specified 
herein."10 


Finding  6:    Addendum  2  contained  conflicting  instructions  to  bidders 
concerning  treatment  of  the  existing  frames  at  Tewksbury  Hospital. 

The  original  plans  and  specifications  for  the  window  replacement  project  clearly  indicated  that 
bidders  were  expected  to  remove  the  existing  steel  window  frames  at  Tewksbury  Hospital  and 
install  new  aluminum  window  frames  in  their  place.  This  provision  was  also  noted  on  two  detail 


10This  appears  to  have  been  an  error  rather  than  a  deliberate  decision  by  DAI:  since 
Milco's  window  frames  are  less  than  six  inches  deep,  Milco  could  not  meet  the  standard 
contained  in  Addendum  2  .  Nevertheless,  the  error  was  never  corrected. 
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sheets  labeled  "Window  Demolition  Details"  and  "Replacement  Window  Details,"  included  in 
the  bid  package. 

Addendum  2  contained  a  revised  version  of  the  detail  sheet  labeled  "Window  Demolition 
Details"  which  noted  that  the  existing  steel  window  frames  were  to  remain  in  place.  Addendum 
2  also  included  a  statement  that  "[e]xisting  steel  sills,  jambs,  heads  millions  and  anchors"  —  in 
other  words,  the  existing  steel  window  frames  ~  "shall  remain  intact." 

However,  Addendum  2  did  not  revise  the  detail  sheet  labeled  "Replacement  Window  Details" 
which  indicated  to  bidders  that  they  had  to  install  new  aluminum  window  frames.  Thus,  bidders 
were  left  guessing  as  to  which  was  correct:  the  demolition  detail  sheet,  the  replacement  window 
detail  sheet,  or  the  text  of  Addendum  2.  When  asked  in  a  later  interview  with  the  Office  why 
the  detail  sheet  labeled  "Replacement  Window  Details"  was  not  revised  to  show  that  the  existing 
steel  frames  were  to  remain  in  place,  the  DAI  Project  Manager  replied  that  revising  this  sheet 
would  have  been  "too  much  work." 

The  ANSI/AAMA  Publication  101-88  cited  in  the  bid  specifications  explicitly  excluded 
window  thickness  dimensions,  yet  Addendum  2  specified  window  thickness  dimensions.  The 
original  bid  specifications  instructed  bidders  to  comply  with  the  applicable  requirements  of  nine 
specifications  and  standards  for  windows,  including  ANSI/AAMA  Publication  101-88,  which 
contains  the  most  recent  industry  standards  recommended  by  the  American  National  Standards 
Institute/ Architectural  Aluminum  Manufacturers  Association.  With  respect  to  window  thickness, 
the  original  bid  specifications  stated:  "Main  frame  and  sash  members  shall  have  aluminum 
thickness  specified  by  ANSI/AMA  101." 

While  ANSI/AAMA  Publication  101-85,  published  in  1985,  had  established  minimum  standards 
for  window  thickness,  these  standards  were  explicitly  deleted  in  the  updated  ANSI/AAMA 
Publication  101-88.  An  editorial  note  to  this  publication  states:  "All  wall  thickness 
requirements  have  been  eliminated."  Current  ANSI/AAMA  standards  recognize  the  importance 
of  window  design  (rather  than  window  thickness)  in  determining  window  strength.  The 
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proprietary  window  dimensions  incorporated  into  Addendum  2  were  therefore  inconsistent  with 
the  1988  ANSI/AAMA  standards  referenced  in  the  bid  specifications.11 

Finding  7:  DAI  incorporated  REG's  recommended  changes  into  Addendum 
2  without  reviewing  them. 

In  an  interview  with  the  Office  of  the  Inspector  General,  the  DAI  Project  Manager  stated  that 
he  did  not  review  the  changes  and  additions  to  the  bid  package  recommended  by  REG  prior  to 
incorporating  these  changes  and  additions  into  the  specifications  as  Addendum  2.  He  said  that 
the  purpose  of  these  revisions  to  the  original  bid  package  was  to  clarify  the  specifications.  He 
also  characterized  Addendum  2  as  a  "performance  specification."  A  performance  specification 
is  one  which  describes  a  product  in  functional  terms  ~  i.e. ,  in  terms  of  its  performance  rather 
than  its  dimensions  or  appearance.  While  Addendum  2  contained  certain  performance 
requirements,  such  as  the  requirement  that  the  window  system  be  constructed  to  withstand  the 
200-pound  impact  test,  Addendum  2  was  not  a  performance  specification.  The  window  sill 
dimensions  contained  in  Addendum  2  did  not  describe  performance.  Rather,  these  dimensions 
described  the  specific  window  Milco  intended  to  provide,  and  did  ultimately  provide,  for  the 
Saunders  Building  project. 

During  the  week  before  DCPO  issued  Addendum  2,  the  DAI  Project  Manager  met  with  two 
window  manufacturers,  GAP  and  Peerless.  On  the  window  detail  sheet  for  GAP's  window 
model  2955,  DAI  wrote: 


11  When  the  project  was  readvertised  three  months  later,  DATs  revised  bid  specifications 
replaced  the  reference  to  ANSI/AAMA  Publication  101-88  with  a  reference  to  the  obsolete 
ANSI/AAMA  Publication  101-85.  DATs  reasons  for  replacing  the  most  current  window 
standards  with  obsolete  window  standards  are  unclear.  Although  the  latter  did  specify  minimum 
window  thickness  dimensions,  these  dimensions  were  far  less  restrictive  than  the  .125"  and 
.093"  dimensions  recommended  by  Milco  and  incorporated  by  DAI  into  both  bid  specifications. 
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Received  Oct.  9,  1991  during  a  mtg  w/  [the  Divisional  Sales  Manager  for  GAP]. 
Will  modify  this  window  system  to  comply  with  Addendum  #2. 

On  the  window  detail  sheet  for  the  Peerless  Model  6000,  DAI  wrote: 

Received  Oct.  14  during  mtg.  w/  [the  manufacturers  representative  for  Peerless]. 
Will  modify  this  window  system  to  comply  with  Addendum  #2. 

In  the  ensuing  months,  DAI  would  continue  to  maintain  that  the  representatives  from  GAP  and 
Peerless  had  expressed  willingness  to  modify  their  window  systems  in  accordance  with  the 
window  dimensions  and  other  requirements  contained  in  Addendum  2  during  these  pre-bid 
meetings.  DAI  would  take  the  view  that  their  ultimate  decisions  not  to  compete  for  the  window 
replacement  contract  could  not  have  been  foreseen. 

According  to  the  representatives  from  GAP  and  Peerless  who  attended  the  meetings  with  DAI, 
they  were  not  shown  Addendum  2  during  these  meetings,  nor  were  they  apprised  of  the  new, 
restrictive  provisions  DAI  had  incorporated  into  Addendum  2.  In  discussions  with  the  Office 
of  the  Inspector  General,  the  GAP  representative  characterized  the  meeting  as  a  general 
discussion  of  GAP's  off-the-shelf  Model  2955  window.  The  Peerless  representative  told  the 
Office  that  he  informed  DAI  at  the  October  14  meeting  that  Peerless  had  serious  reservations 
about  competing  for  the  project  because  of  the  200-pound  impact  test  requirement.  Both 
representatives  stated  that  they  did  not  see  Addendum  2  until  it  was  issued  by  DCPO. 

Finding  8:  DCPO  issued  Addendum  2  without  questioning  its  content  or  cost 
impact,  and  failed  to  reassess  the  bid  specifications  even  after  contractors 
alleged  that  they  were  proprietary. 

On  October  15,  1991,  DCPO  issued  Addendum  2  with  no  changes  or  corrections.  In  an 
interview  with  the  Office,  the  DCPO  Project  Manager  stated  that  the  purpose  of  Addendum  2 
was  to  extend  the  project  schedule.  Asked  about  the  purpose  of  the  technical  changes  contained 
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in  Addendum  2,  the  DCPO  Project  Manager  replied  that  these  changes  were  recommended  by 
the  project  designer,  DAI,  and  that  he  approved  Addendum  2  solely  on  that  basis. 

DAI  exhibited  poor  judgment  by  allowing  REG  to  write  key  provisions  of  Addendum  2  and  then 
failing  even  to  review  these  provisions  before  incorporating  them  verbatim  into  the  bid 
specifications.  Even  more  troubling  is  DCPO's  response  to  Addendum  2.  The  DCPO  Project 
Manager  approved  extensive  changes  to  the  bid  specifications  without  even  knowing  what  they 
were.  Indeed,  the  DCPO  Project  Manager  told  the  Office  of  the  Inspector  General  that  he 
approved  Addendum  2  without  knowing  whether  it  called  for  an  off-the-shelf  window  or  a 
custom  window. 

The  apparent  ease  with  which  REG  persuaded  DAI  to  add  unnecessarily  restrictive,  proprietary 
language  to  the  bid  specifications  for  the  Saunders  Building  window  replacement  project  points 
up  the  need  for  vigilant  monitoring  of  the  work  performed  by  private  architects  under  contract 
to  DCPO.  In  contracting  with  DAI  for  design  services,  DCPO  had  a  right  to  expect 
professional,  competent  work.  But  in  neglecting  to  ask  DAI  basic  questions  about  the  purpose, 
content,  and  impact  of  Addendum  2,  DCPO  abdicated  its  responsibility  as  the  project  owner. 
The  bid  protests,  schedule  delays,  price  escalations,  and  contract  overcharges  which  plagued  the 
window  replacement  project  from  this  point  onward  were  the  costly  consequences  of  DCPO's 
mismanagement. 

Bid  prices  on  the  window  replacement  project  were  hundreds  of  thousands  of  dollars  higher 
than  DAI  had  forecast.  At  the  October  7  project  meeting,  DAI  had  assured  DCPO  that  the 
$450,000-$600,000  price  range  which  DAI  had  forecast  was  still  realistic.  DCPO  opened  the 
five  bids  on  October  24,  1991.  (See  Table  1  on  the  following  page.) 

€ 
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TABLE  1 


Window  Replacement  Project  Bids 
Received  by  DCPO  on  October  24,  1991 


Bidder 


Bid  Amount 


Cheviot  Corporation 
Chandler  Architectural  Products 
A  &  A  Window  Products 
Lockheed  Aluminum  Window  Corp. 
R  &  R  Window  Contractors 


$782,400 
$785,460 
$797,430 
$829,710 
$853,000 


The  lowest  bid  of  $782,400,  submitted  by  Cheviot  Corporation,  was  more  than  twice  the 
$388,692  project  budget  advertised  by  DCPO;  moreover,  it  was  30  to  70  percent  higher  than 
the  price  range  DAI  had  forecast  only  three  weeks  earlier. 

All  five  contractors  bid  Milco  windows.  Addendum  2  listed  three  window  system  brands  — 
Milco,  GAP,  and  Peerless  ~  as  "acceptable  subject  to  compliance  with  the  contract  documents 
and  specifications."  The  listing  of  the  three  brand  names  was  deceptive  since  two  of  the  three 
brands  could  not  comply  with  the  proprietary  specifications  included  at  the  behest  of  Milco' s 
sales  representative.  Predictably,  Milco  was  the  only  window  manufacturer  participating  in  the 
window  replacement  bid.  The  lack  of  competition  on  the  window  systems  meant  that  the  bids 
received  by  DCPO  had  a  much  narrower  price  spread  than  would  have  been  the  case  if  the  other 
window  manufacturers  who  had  expressed  interest  in  the  project,  such  as  GAP  and  Peerless,  had 
participated. 

According  to  the  Divisional  Sales  Manager  for  GAP,  he  contacted  the  DAI  Project  Manager 
immediately  upon  receiving  Addendum  2  to  tell  him  that  the  window  wall  thickness  dimensions 
contained  in  Addendum  2,  .125"  and  .093",  excluded  the  listed  GAP  window  model.  When 
DCPO  failed  to  issue  another  addendum  deleting  the  proprietary  window  dimensions,  GAP 
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concluded  that  its  window  could  not  meet  DCPO's  bid  specifications  and,  therefore,  cancelled 
plans  to  compete  for  the  contract. 

According  to  the  manufacturers  representative  for  Peerless,  he  had  made  it  clear  to  DAI  before 
the  bid  opening  that  Peerless  was  extremely  reluctant  to  participate  because  of  the  200-pound 
impact  test  requirement.  (As  noted  earlier  in  this  report,  Milco  was  the  only  window  supplier 
of  the  three  which  had  prior  experience  with  the  200-pound  impact  test.)  The  impact  test 
requirement,  along  with  the  proprietary  window  dimensions  contained  in  Addendum  2, 
discouraged  Peerless  from  competing  for  the  contract. 

Even  if  GAP  and  Peerless  had  decided  to  compete  for  the  window  replacement  contract,  their 
windows  would  not  have  complied  with  the  window  specifications  contained  in  Addendum  2. 
Under  the  bidding  statutes,  DCPO  is  prohibited  from  awarding  a  construction  contract  to  a 
bidder  whose  bid  fails  to  comply  with  the  advertised  specifications.  Only  Milco' s  window 
complied  with  Addendum  2.  DAI  would  later  refer  to  Milco  as  the  only  window  supplier  who 
showed  a  "willingness"  to  respond  to  the  project  specifications  and  schedule  set  forth  in 
Addendum  2. 

Finding  9:  REG,  Milco's  sales  representative,  handpicked  the  winner  of  the 
contract  by  giving  Cheviot  a  $53,000  price  advantage. 

Bid  documents  obtained  by  the  Office  of  the  Inspector  General  from  the  five  contractors  bidding 
on  the  Saunders  Building  window  replacement  contract  show  that  all  five  received  quotes  from 
REG  on  the  Milco  windows.  All  contractors  except  Cheviot  received  a  price  of  $582,792  for 
371  Milco  windows.  Cheviot  Corporation  received  a  price  of  $532,792  for  the  same  number 
of  windows.12 


12The  Cheviot  manager  responsible  for  preparing  the  bid  told  the  Office  of  the  Inspector 
General  that  he  called  Susan  Graham  at  REG  after  receiving  REG's  faxed  quote  on  the  windows 
and  that  she  confirmed  REG's  price  to  Cheviot  of  $532,792. 
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Moreover,  the  Milco  quotes  faxed  by  REG  to  all  contractors  except  Cheviot  on  October  23  bore 
a  handwritten  note  from  Susan  Graham  of  REG  which  said:  "Add  for  Brakemetal  [sic]  stools: 
$10, 142. "  The  Milco  quote  faxed  by  REG  to  Cheviot  bore  no  notation  regarding  the  breakmetal 
stools.  However,  Cheviot's  project  records  contain  handwritten  notes  of  a  telephone 
conversation  between  Cheviot  and  Susan  Graham  of  REG  on  October  23  recording  the  cost  of 
the  breakmetal  stools  as  $7,142  ~  $3,000  less  than  the  amount  REG  quoted  to  the  other  bidders. 

In  total,  REG's  window  price  to  Cheviot  was  $53,000  lower  than  its  price  to  the  other  bidders. 
Without  the  $53,000  price  advantage  from  Milco,  Cheviot  would  not  have  been  the  lowest 
bidder;  indeed,  Cheviot's  bid  was  only  $3,000  lower  than  the  second-lowest  bid.  Although 
Cheviot's  competitors  submitted  bids  in  good  faith,  REG's  preferential  pricing  rendered  fair 
competition  impossible.  Had  DCPO  issued  bid  documents  which  fostered  genuine  competition 
between  Milco  and  other  window  suppliers,  Milco  and  REG  would  not  have  been  as  free  to 
single  out  one  contractor  to  receive  such  a  significant  price  discount.  In  all  likelihood,  Milco 
and  REG  would  also  have  given  other  contractors  more  favorable  prices  on  the  windows. 

If  all  contractors  had  received  the  same  price  that  Cheviot  received  from  Milco  and  REG,  the 
bid  results  would  have  been  quite  different.  Table  2,  on  the  following  page,  shows  the  estimated 
results  of  bidding  if  the  contractors  received  the  same  window  prices  and  bid  accordingly. 
These  estimates  merely  subtract  $53,000  from  the  other  four  bidders'  bid  amounts.  (It  is  likely 
the  bidders  would  also  have  made  proportionate  reductions  in  their  bid  calculations  for  profit  and 
overhead,  and  for  contingencies.)  Under  this  scenario,  three  of  Cheviot's  four  competitors 
would  have  submitted  bids  lower  than  Cheviot's  bid,  and  the  lowest  bid  would  have  saved  the 
Commonwealth  $53,000. 
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TABLE  2 


Comparison  of  Actual  Window  Replacement  Project  Bids 
With  Estimated  Bids  Which  DCPO  Would  Have  Received  in  a 
Truly  Competitive  Bidding  Situation  (October,  1991) 


Bidder 


Actual  Bid 


Estimated  Bid 


Chandler  Architectural  Products 
A  &  A  Window  Products 
Lockheed  Aluminum  Window  Corp. 
Cheviot  Corporation 
R  &  R  Window  Contractors 


$785,460 
$797,430 
$829,710 
$782,400 
$853,000 


$732,460 
$744,430 
$776,710 
$782,400 
$800,000 


Massachusetts  bidding  laws  restrict  the  use  of  proprietary  specifications13  in  part  because  they 
invite  this  type  of  manipulation  by  the  proprietary  vendor.  Since  DCPO  was  unfamiliar  with 
the  contents  of  the  bid  specifications  (both  the  DCPO  and  DAI  Project  Managers  stated  that  they 
did  not  review  Addendum  2  prior  to  issuing  it  to  competing  bidders),  DCPO  should  have 
reviewed  and  assessed  the  need  for  the  proprietary  language  in  Addendum  2  when  informed  by 
two  unsuccessful  contractors  that  the  window  specifications  were  proprietary.  Had  DCPO  rebid 
the  project  with  competitive  window  specifications,  the  forces  of  the  marketplace  would  have 
been  reflected  in  significantly  lower  bid  prices. 

DCPO  sought  cost-savings  recommendations  from  the  lowest  bidder,  who  had  no  incentive 
to  reduce  the  project  cost.  According  to  project  records,  DCPO  instructed  DAI  to  ask  Cheviot, 
the  contractor  submitting  the  lowest  bid,  for  recommendations  on  reducing  the  project  cost. 
Why  DCPO  sought  this  advice  from  Cheviot  rather  than  from  DAI  is  unclear.  As  the  winning 
contractor,  Cheviot  had  no  incentive  to  reduce  its  compensation. 


1JUnder  M.G.L.  c.30,  §39M,  use  of  specifications  for  construction  materials  which 
eliminate  competition  is  legal  only  if  the  awarding  authority  can  make  a  showing  that  there  are 
"sound  reasons  in  the  public  interest"  for  restricting  the  competition  to  one  manufacturer. 
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In  a  letter  to  the  DCPO  Project  Engineer  dated  October  28,  1991,  the  DAI  Project  Manager 
reported  the  results  of  his  conversation  with  Cheviot: 

[Cheviot]  informed  DAI  that  the  cost  of  the  project  is  significantly  driven  by  the 
unique  design  of  the  window  system  with  specific  reference  to  patient  safety, 
which  involves  the  following  primary  elements: 

a.  Two  hundred  (200)  pound  impact  test 

b.  .125"  aluminum  wall  thickness 

c.  3/8"  thick  MR5  glazing  system 

The  first  portion  of  the  foregoing  statement  was  accurate:  the  cost  of  the  project  was  being 
driven  by  the  unique  design  of  the  window  system.  However,  the  contention  that  the  precise 
window  dimensions  specified  in  Addendum  2  were  necessary  to  ensure  patient  safety  was 
misleading.  Milco's  engineers  had  determined  that  the  Milco  Series  T39  window  system 
required  a  .125"  aluminum  wall  thickness  in  order  to  withstand  a  200-pound  impact  test.  Both 
DAI  and  Cheviot  knew,  or  should  have  known,  that  other  window  systems  with  different  shapes 
and  dimensions  would  require  different  wall  thicknesses  to  withstand  the  impact  test. 

Although  Cheviot's  letter  attributed  the  high  project  cost  to  the  "unique  design"  required  by 
Addendum  2,  Cheviot  did  not  suggest  that  DCPO  reduce  the  project  cost  by  seeking  new  bids 
on  a  less  unique  window  design.  Cheviot  did  offer  two  suggestions  for  reducing  the  project 
cost:  deleting  the  requirement  that  the  window  manufacturer  provide  spare  windows  for 
replacement  stock,  and  deleting  the  requirement  that  the  project  designer  conduct  a  field  test  to 
confirm  the  results  of  the  200-pound  impact  test  performed  and  certified  by  the  factory.  If 
adopted  by  DCPO,  these  two  cost-saving  suggestions  would,  according  to  Cheviot,  have  reduced 
the  project  cost  by  approximately  $30,000. 

DAI  advised  DCPO  that  the  bid  specifications  were  cost-effective  and  that  the  $782,400 
price  tag  was  realistic  and  fair.  DAI  concluded  its  October  28  letter  to  DCPO  by  offering  its 
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professional  opinion  on  the  final  bid  specifications  and  the  price  offered  by  the  low  bidder, 
Cheviot: 


Based  on  [Cheviot's]  response  and  DATs  extensive  conversations  with  [Cheviot] 
and  the  window  manufacturer  to  date,  it  is  DATs  professional  opinion  that  the 
work  scope  as  bid  represents  the  most  cost  effective  means  of  providing 
replacement  windows  for  the  hospital.  Further,  that  the  submitted  low  bid  of 
$782,400  for  the  scope  of  work  specified  represents  a  realistic,  fair  marketplace 
value  for  the  work. 

DAI  therefore  recommends  that  the  project  be  awarded  to  [Cheviot]  based  on  our 
evaluation  and  the  low  bid  of  $782,400. 

The  statutorily  required  study  for  the  Saunders  Building  project  was  supposed  to  provide  a 
realistic  cost  estimate  against  which  to  compare  the  bid  prices,  but  Cheviot's  per-window  price 
of  $2108  was  more  than  twice  the  study  estimate  of  $935  per  window.  Moreover,  Cheviot's 
$782,400  was  hundreds  of  thousands  dollars  more  than  DATs  estimated  price  range  for  the 
window  replacement  contract.  It  is  unclear  how  DAI  arrived  at  the  conclusion  that  Cheviot's 
bid  of  $782,400  represented  a  "realistic,  fair  marketplace  value  for  the  work." 

Two  contractors  filed  protests  alleging  that  the  bid  specifications  were  proprietary.  A  week 
after  the  bids  were  opened,  an  attorney  representing  A  &  A  sent  a  letter  to  the  DAI  Project 
Manager  (with  a  copy  to  the  DCPO  Project  Manager)  alleging  that  the  specifications  for  the 
window  replacement  project  violated  the  requirement  contained  in  M.G.L.  c.30,  §39M,  that  each 
item  specified  be  available  from  a  minimum  of  three  manufacturers.  A  &  A's  letter  stated,  in 
part: 

Addendum  No.  2  provides  that  the  window  described  in  [the  addendum]  may  be 
purchased  from  Milco,  Graham  or  Peerless.  In  fact,  only  Milco  manufactures  a 
window  which  complies  with  the  contract  documents  and  specifications.  Both 
Graham  and  Peerless  told  A  &  A  that  they  would  not  manufacture  such  a 
window.  .  .  . 
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DAI  apparently  did  not  inform  DCPO  about  REG's  role  in  drafting  Addendum  2.  DAI 

forwarded  A  &  A's  letter  to  the  DCPO  Project  Manager.  In  a  cover  letter,  the  Senior  Vice 
President  of  DAI  took  issue  with  the  A  &  A's  arguments: 

Please  be  advised  that  the  attorney's  statement  is  not  accurate.  Milco  does  not 
presently  manufacture  a  window  which  complies  with  the  contract  documents. 
Milco  has  stated  their  [sic]  willing  to  modify  their  Series  T39  window  system  to 
comply  with  the  contract  documents.  .  .  .  Both  Peerless  and  Graham  informed 
DAI  that  they  were  prepared  to  modify  their  respective  window  systems  to 
comply  with  the  contract  documents  prior  to  bidding  on  the  referenced  project. 
...  In  our  opinion,  Addendum  No.  2  complies  with  the  above  General  Law. 
[Emphasis  in  the  original.] 

A  &  A  promptly  sent  a  second  letter,  this  time  to  the  DCPO  Project  Manager,  responding  to  the 
DAI  Senior  Vice  President's  letter: 


Although  [the  Senior  Vice  President's  statement  is  correct  as  far  as  it  goes,  he 
ignores  the  fact  that,  regardless  of  what  Peerless  and  Graham  told  him  initially, 
they  ultimately  refused  to  manufacture  windows  which  would  meet  the 
specifications.  .  .  .  The  simple  truth  is  that,  regardless  of  what  [the  Senior  Vice 
President]  may  have  thought  at  one  time  regarding  the  availability  of  windows 
from  three  sources,  they  were  only  available  from  one  source:  Milco.  .  .  .  The 
fact  that  the  prices  of  four  bidders  were  so  close  and  the  fact  that  the  lowest  bid 
was  more  than  $250,000  above  the  amount  appropriated  for  the  project,  illustrates 
the  result  of  an  absence  of  competition:  the  awarding  authority  is  likely  to  pay 
more.  This  is  precisely  one  of  the  evils  which  c.  30,  §39M  was  designed  to 
avoid.  Particularly  in  these  tight  economic  times,  one  would  expect  D.C.P.O. 
to  be  sensitive  to  such  concerns.  [Emphasis  in  the  original.] 

DCPO  did  not  respond  to  either  of  A  &  A's  letters.  Moreover,  DCPO  records  from  this  period 
contain  no  internal  memoranda  or  other  evidence14  that  DCPO  was  examining  the  question  of 


14DCPO  held  no  project  meetings  from  October  7,  1991,  until  January  29,  1992.  During 
this  four-month  period,  which  covered  two  bid  openings,  two  bid  addenda,  a  bid  protest,  a 
hearing  convened  by  the  Department  of  Labor  and  Industries,  and  other  important  project 
decisions,  DCPO  project  staff  maintained  no  logs  or  other  technical  records  to  document 
communications  with  the  designer  or  other  interested  parties. 
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whether  the  bid  specifications  violated  M.G.L.  c.30,  §39M.  On  November  13,  1991,  A  &  A 
filed  a  bid  protest  with  the  State  Department  of  Labor  and  Industries  (DLI).15 

R  &  R  Window  Contractors,  Inc.  (R  &  R),  filed  a  protest  with  DLI  on  November  20.  In  a 
letter  to  DLTs  Chief  Counsel,  R  &  R's  Vice  President  contended  that  the  drawings  accompanied 
the  bid  specifications  depicted  a  window  that  did  not  exist.  He  emphasized  that  high-quality, 
off-the-shelf  windows  were  readily  available  and  that  such  windows  were  currently  in  use  at 
many  State  hospitals.  He  recommended  that  the  window  replacement  bids  be  rejected  and  that 
new  bid  specifications  naming  three  high-quality,  off-the-shelf  window  brands  be  issued. 

Several  days  later,  the  Senior  Vice  President  of  DAI  wrote  a  letter  to  the  DCPO  Project 
Manager  defending  the  requirements  contained  in  the  bid  specifications,  as  amended  by 
Addendum  2.  DATs  letter,  apparently  prepared  in  response  to  a  request  from  DCPO,  stated: 

[W]e  offer  the  following  grounds  specific  to  the  contract  documents  requiring 
certain  window  design  criteria  to  protect  public  safety  and  welfare. 

DATs  letter  listed  general  performance  criteria  for  the  windows,  such  as  the  following: 

The  unique  patient  type  and  their  location  on  the  Fourth  and  Fifth  Floors  of  the 
Hospital  requires  [sic]  that  the  design  of  the  window  system  inhibit  possible 
escape  or  suicide.  .  .  . 

Because  glass  fragments  pose  a  direct  and  immediate  safety  hazard  to  both 
patients  and  the  public,  safety  glazing  and  other  security  features,  such  as  security 
screens,  must  be  incorporated  into  the  window  system. 


15Any  competing  bidder  has  standing  to  challenge  the  award  of  a  contract  by  a  public  agency 
and  to  seek  a  rebidding  of  the  project  in  compliance  with  the  law.  As  an  administrative  remedy, 
the  Massachusetts  Department  of  Labor  and  Industries  (DLI)  hears  bid  protests  from  contractors 
on  public  construction  projects  and  issues  decisions.  If  DLI  finds  that  the  bidding  process 
violated  the  statutory  requirements,  DLTs  decision  will  call  for  the  project  to  be  rebid.  Under 
Massachusetts  law,  a  contract  awarded  in  violation  of  a  competitive  bidding  statute  is  invalid. 
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DATs  letter  did  not  explain  the  rationale  for  the  proprietary  window  dimensions  DAI  had 
incorporated,  at  REG's  request,  into  the  final  bid  specifications. 

Finding  10:  Milco  and  Cheviot  began  work  in  November  without  a  written 
contract,  based  on  a  "verbal  notice  to  proceed"  from  DCPO. 

Cheviot  and  Milco  took  field  measurements  at  the  Saunders  Building  site  on  November  13,  14, 
and  15,  1991.  DCPO  had  not  executed  the  contract  with  Cheviot  nor  provided  Cheviot  with 
written  authorization  to  proceed.  However,  according  to  the  Cheviot  manager  assigned  to  the 
project,  DCPO  told  Cheviot  to  start  the  field  measurements  at  a  preliminary  job  site  meeting 
held  in  early  November.  (DCPO's  project  records  contain  no  notes  or  minutes  from  this 
meeting.)  He  stated  that  both  the  DCPO  Project  Manager  and  the  DCPO  Project  Engineer  were 
present  at  the  meeting,  but  that  he  could  not  recall  which  DCPO  representative  had  provided  the 
authorization.16 

On  November  14,  Milco  sent  Cheviot  a  letter  expressing  concern  over  DCPO's  "verbal  notice 
to  proceed": 

In  our  opinion,  the  165  day  completion  will  not  start  until  Milco  receives  a 
Purchase  Order.  .  .  .  Even  though  the  state  is  giving  a  verbal  "o.k."  to  proceed, 
we  should  both  proceed  cautiously.  Sal,  because  the  DCPO  gave  a  verbal  notice 
to  proceed,  we  are  currently  field  measuring  this  project.  If  the  worst  case 
scenario  occurs,  we  feel  based  on  the  verbal  notice,  that  Milco  should  receive 
reimbursement  for  field  measure  costs.  Field  measure  costs  total  $1,500. 

Cheviot  faxed  a  response  to  REG,  Milco's  sales  representative,  advising  REG  not  to  proceed 
with  "any  further  work"  because  of  the  bid  protest  A  &  A  had  filed. 


1&In  interviews  with  the  Office  of  the  Inspector  General,  the  DCPO  Project  Engineer 
recalled  that  the  DCPO  Project  Manager  had  told  Cheviot  to  proceed  with  the  field 
measurements,  but  the  DCPO  Project  Manager  stated  that  he  could  not  recall  whether  or  not  he 
had  provided  this  authorization. 
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Since  DCPO  had  not  executed  a  valid  contract  under  which  either  Cheviot  or  Milco  could  be 
paid  for  the  field  measurements,  DCPO  had  no  legal  authority  to  authorize  either  firm  to  begin 
work  on  the  project.  As  will  be  shown,  DCPO  flouted  State  procurement  rules  again  in  early 
January  by  giving  Milco  written  permission  to  provide  services  to  the  Commonwealth. 

Finding  11:  After  the  DLI  hearing,  DCPO  took  contradictory  positions  by 
first  claiming  the  specifications  were  not  proprietary  and  then  defending  the 
use  of  proprietary  specifications. 

DO  held  a  hearing  on  November  22,  1991,  to  decide  the  merits  of  the  claim  that  DCPO  had 
violated  the  bidding  law  through  the  use  of  proprietary  specifications,  a  claim  denied  by  DCPO 
and  DAI.  On  November  26,  DATs  Senior  Vice  President  sent  a  second  letter  to  the  DCPO 
Project  Manager  in  defense  of  Addendum  2.  The  first  half  of  this  letter  was  identical  to  DATs 
November  22  letter  to  DCPO.  The  second  half  of  the  letter  purported  to  explain  specifically 
how  the  requirements  contained  in  Addendum  2  fulfilled  the  design  criteria  set  forth  in  the  first 
half  of  the  letter.  For  example,  DATs  letter  noted  that  the  200-pound  impact  test  of  the  window 
system  was  required  to  protect  the  patients  from  escaping  or  committing  suicide,  the  window 
hardware  had  to  be  tamperproof  and  nonaccessible  to  patients,  and  that  the  windows  had  to  be 
free  of  sharp  edges  or  corners.  DATs  letter  provided  no  explanation  for  the  proprietary  window 
dimensions  contained  in  Addendum  2. 

DATs  letter  concluded  with  a  defense  of  the  process  by  which  the  bid  specifications  were 
developed: 

In  closing,  DAI  and  DCPO  have  expended  much  time  and  effort  working  with 
numerous  window  manufacturers  to  determine  an  appropriate  window  system  for 
this  project  since  July  of  1991.  .  .  .  After  weeks  of  work,  the  field  of  window 
manufacturers  was  narrowed  down  to  three  who  expressed  a  keen  interest  in 
working  with  us  to  determine  a  window  type  that  would  meet  the  required  design 
criteria.  ... 
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DAI  performed  in  a  reasonable,  professional  manner  and  made  every 
accommodation  to  all  participants  to  permit  at  least  three  window  manufacturers 
to  bid  on  this  project. 

But  DAI  had  not  made  "every  accommodation"  to  permit  competition  by  window  manufacturers. 
Rather,  DAI  had  permitted  one  window  manufacturer  to  dictate  the  window  specifications  for 
the  project. 

Four  days  after  the  DLJ  hearing,  DCPO  submitted  a  letter  to  DLI  reversing  its  earlier  position 
that  the  bid  specifications  were  not  proprietary  and  defending  the  use  of  proprietary 
specifications  for  the  Saunders  Building  window  replacement  project.  In  his  letter  to  DLI, 
DCPO's  Associate  General  Counsel  argued  that  if  DLJ  found  that  Addendum  2  was  proprietary, 
then  DCPO  did  in  fact  have  "sound  reasons  in  the  public  interest"  for  using  proprietary 
specifications.  He  made  reference  to  the  earlier  letter  DATs  Vice  President  had  sent  to  DLJ 
asserting  that  the  requirements  contained  in  Addendum  2  were  essential  to  protecting  the  health 
and  safety  of  the  patients  to  be  transferred  to  Tewksbury  Hospital.  DCPO  told  DLJ  that 
DCPO's  designer  had  conducted  a  "diligent  investigation"  prior  to  determining  that  a  standard, 
off-the-shelf  window  would  not  suffice  for  Tewksbury  Hospital.  DCPO  added: 

It  was  also  necessary  that  the  manufacturer  be  capable  of  producing  the  windows 
within  the  time  limits  established  by  the  designer  after  consulting  experts  in  the 
field,  and  that  they  express  an  interest  in  doing  so.  After  "weeks  of  work"  by  the 
architects,  three  such  manufacturers  were  found. 

That  two  of  the  named  manufacturers  would  ultimately  decide  not  to  compete  for 
the  work  could  not  have  been  foreseen  by  DCPO.  However,  their  decision  in  no 
way  alters  the  sound  reasons  for  limiting  the  choice  of  windows  to  those 
identified  in  the  contract  specifications,  and  if  only  one  was  available,  to  that  one 
alone. 

A  &  A  claimed  that  DATs  version  of  events  did  not  square  with  the  facts.  On  November 
27,  A  &  A's  attorney  wrote  to  DLLs  Chief  Counsel.  His  letter  challenged  the  claims  made  by 
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DCPO  and  DAI  that  there  were  "sound  reasons  in  the  public  interest"  for  the  proprietary 
language  contained  in  Addendum  2.  A  &  A's  attorney  wrote: 


In  essence,  D.C.P.O  claims  that  it  satisfied  the  c.30,  §39M  requirement  of  three 
sources  or,  failing  that,  that  it  wrote  proprietary  specifications  permitted  by  the 
statute.  Such  a  scheme  is  not  contemplated  by  the  statute  nor  should  it  be 
sanctioned  by  [DLT).  Permitting  such  a  scheme  would  be  an  invitation  to 
awarding  authorities  to  write  specifications  so  restrictive  that  they  could  only  be 
met  by  one  manufacturer,  although  three  are  named. 

The  risk  of  manipulation  using  such  a  scheme  was  amply  illustrated  in  this  case: 
[GAP's  Divisional  Sales  Manager]  testified  that  he  told  the  Architect  before  bid 
opening  that  [GAP]  could  furnish  a  window  if  the  contract  time  was  180  days 
instead  of  the  165  specified.  Although  15  days  prevented  [GAP]  from  furnishing 
a  window,  it  is  difficult  to  believe  that  this  period  had  any  real  impact  on 
DCPO's  schedule.  Moreover,  [GAP's  Divisional  Sales  Manager]  told  the 
Architect  before  bid  opening  that  the  .125"  frame  thickness  specified  (see 
Addendum  No.  2,  §10)  and  the  method  of  glazing  the  windows  (see 
Addendum  No.  2,  §12e)  were  both  highly  unusual  and  thus  prevented  [GAP] 
from  furnishing  a  window.  Although  the  Architect  told  [GAP's  Divisional 
Sales  Manager]  that  only  "general  compliance"  with  the  specifications  would 
be  required,  he  refused  to  issue  an  addendum  clarifying  what  he  would 
accept.  In  light  of  this  history,  it  is  highly  significant  that  the  Architect's 
November  26  letter  completely  fails  to  mention  either  the  .125"  frame  thickness 
or  the  method  of  window  glazing  as  qualities  constituting  "sound  reasons  in  the 
public  interest"  for  the  unique  window  design. "  [Emphasis  added.] 

A  &  A  told  DLI  that  DCPO  knew  before  the  bid  opening  that  fewer  than  three  window 
manufacturers  could  furnish  the  windows  specified  in  Addendum  2.  He  also  challenged  the 
veracity  of  DATs  claim  to  have  invested  "weeks  of  work"  in  Addendum  2: 

The  bids  were  originally  scheduled  to  be  opened  on  October  10,  1991.  On  v 
October  3,  A  &  A  wrote  [to]  the  Architect  pointing  out  the  problems  with  the 
windows  described  in  the  specifications.  .  .  .  Less  than  two  weeks  later,  on 
October  15,  D.C.P.O.  issued  Addendum  No.  2  which  described  a  window 
materially  different  from  the  window  originally  specified.  12  days  is  not  .t 
"weeks"  of  work.  It  is  difficult  to  believe  that  if  the  design  was  so  specialized, 
it  could  have  been  changed  so  materially  during  that  period.  [Emphasis  added.] 
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A  &  A  argued  that  DATs  design  of  a  unique,  expensive  window  for  Tewksbury  Hospital  was 
unnecessary  and  wasteful: 


[GAP]  has  installed  thousands  of  similar  but  "off  the  shelf'  and  accordingly  much 
less  expensive  windows  in  mental  hospitals  nationwide.  [GAP's  Sales  Manager] 
advised  the  Architect  of  this  fact  before  bid  opening.  It  is  difficult  to  believe  that 
this  project  is  so  unique  that  the  taxpayers  of  Massachusetts  should  be  asked  to 
pay  twice  as  much  as  necessary. 

A  &  A  requested  that  DLI  direct  DCPO  to  reject  all  bids  and  seek  new  bids  after  revising  the 
specifications  to  comply  with  the  applicable  bidding  statute,  M.G.L.  c.30,  §39M. 

On  December  23,  1991,  DATs  Senior  Vice  President  wrote  another  letter  to  the  DCPO  Project 
Manager  defending  the  decision  to  install  custom  windows  in  the  Saunders  Building: 

DAI  has  expended  much  time  and  effort  working  with  numerous  window 
manufacturers  to  determine  an  appropriate  window  system  for  this  project  since 
July  of  1991.  .  .  .  After  weeks  of  work  analyzing  a  myriad  of  window  systems 
against  the  design  criteria  set  forth  above,  it  became  very  apparent  early  on,  that 
we  were  not  able  to  apply  details  which  incorporated  "standard  off  the  shelf' 
window  systems  but  rather,  a  window  system  that  required  specific  modification 
to  accomplish  the  design  intent  consistent  with  the  unique  requirements 
determined  for  public  safety. 

If  it  was  apparent  to  DAI  early  in  the  project  that  custom  windows  would  be  required  for  the 
Saunders  Building,  it  was  not  so  apparent  to  DCPO.  DATs  minutes  from  the  October  7  project 
meeting,  held  after  the  initial  bid  specifications  were  issued,  reveal  that  DCPO  and  DAI  were 
still  discussing  the  possibility  that  a  standard,  "off-the-shelf'  window  could  meet  the  project 
requirements,  including  the  impact  test.  Moreover,  the  DCPO  Project  Manager  told  the  Office 
of  the  Inspector  General  that  he  did  not  know  whether  Addendum  2  required  a  custom  window 
or  an  off-the-shelf  window. 
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DAI  recommended  that  DCPO  simply  require  Cheviot  to  install  Milco  windows  at  Tewksbury 
Hospital  by  executing  an  addendum  to  its  as-yet  unsigned  contract  with  Cheviot.  In  defense  of 
this  recommendation,  the  letter  praised  Milco' s  "willingness"  to  comply  with  the  bid 
specifications  while  again  omitting  mention  of  REG's  role  in  drafting  Addendum  2: 

Our  investigation  has  produced  only  one  window  manufacturer  who  has  expressed 
a  willingness  to  fabricate  windows  that  meet  the  specifications  within  the  time 
periods  set  forth  in  the  contract,  and  without  pre-approval  of  its  design  prior  to 
the  bid  date.  That  Manufacturer  is  Milco.  For  this  reason,  an  addendum  to  the 
contract  should  be  issued  specifying  Milco-Modified  Series  W39T  single  hung, 
as  the  only  acceptable  window. 

DLI  ruled  that  DCPO  had  violated  the  bidding  statute  by  issuing  proprietary  specifications 
without  first  conducting  a  reasonable  investigation.  On  December  23,  1991,  DLI  faxed  its 
ruling  on  the  window  replacement  bid  specifications  to  DCPO.  In  his  11 -page  opinion,  the 
Deputy  General  Counsel  of  DLI's  Civil  Division  rejected  DCPO's  post-bid  rationale  for  the 
proprietary  nature  of  the  window  specifications: 

To  allow  the  justification  for  a  proprietary  specification  to  be  written  after  the  bid 
process  following  a  challenge  to  the  proprietary  nature  of  the  specifications  and 
the  sufficiency  of  any  supporting  reasons  subverts  the  bid  process  by  allowing 
post-bid  rationalizations.  Absent  written  records  compiled  prior  to  issuing  the 
specifications,  there  is  no  way  for  the  awarding  authority  to  demonstrate  that 
actually  it  had  considered  reasons  for  a  proprietary  specification  and  knowingly 
had  determined  that  it  was  in  the  public  interest  to  restrict  the  open  bidding 
process  required  by  statute.  .  .  . 

To  allow  a  post-bid  justification  for  the  use  of  proprietary  specifications  would 
vitiate  the  open  and  honest  competition  objectives  of  the  legislature  for  public 
bidding  by  providing  a  vehicle  for  unscrupulous  awarding  authorities  to 
rationalize  noncompliance  with  the  full  competition  requirements  of  the  statute. 
.  .  .  Had  DCPO  presented  documentary  evidence  which  substantiated  sound 
reasons  for  the  determination  that  the  windows  at  Tewksbury  State  Hospital 
required  a  proprietary  specification  and  the  documentation  existed  prior  to  bid  but 
after  reasonable  investigation,  we  would  not  require  a  rebid.  .  .  .  However,  this 
is  not  the  case.  .  .  .  The  project  therefore  must  be  rebid.  & 
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Finding  12:  DCPO  decided  to  specify  Milco  windows  for  the  next  round  of 
bidding  without  further  investigation. 

On  the  same  day  that  DLI  issued  its  decision,  DCPO's  Mental  Health  Projects  Team  (MHPT) 
Director  sent  a  memorandum  to  the  Director  of  Facilities  Management  recommending  that  the 
project  be  rebid  using  proprietary  specifications.  The  memorandum  reiterated  the  "design 
criteria"  and  "technical  performance  criteria"  which  DAI  had  listed  in  its  letters  to  DCPO  in 
November  and  December: 


To  develop  these  specifications,  our  staff  has  worked  with  clinicians  and  care 
providers  in  reviewing  various  windows  and  window  features  to  determine  what 
has  and  has  not  worked  in  other  facilities,  and  to  determine  the  criteria  which  are 
essential  to  meeting  safety  and  care  requirements.  Further,  we  have  worked  with 
various  window  manufacturers  to  determine  a  window  type  that  would  meet  the 
required  design  criteria.  The  result  is  a  window  that  is  anticipated  to  meet  the 
unique  and  specialized  needs  of  psychiatric  care  units  for  years  to  come.  Thus, 
it  is  in  the  best  interest  of  all  involved  to  rebid  this  project  as  a  proprietary 
specification. 

There  is  no  evidence  that  DCPO  did  in  fact  review  "what  has  and  has  not  worked  in  other 
facilities."  Indeed,  the  DCPO  Project  Manager,  the  DCPO  Project  Engineer,  and  the  DAI 
Project  Manager  all  stated  in  interviews  with  the  Office  of  the  Inspector  General  that  they  had 
not  reviewed  the  window  systems  installed  in  other  mental  health  facilities  under  DCPO's 
jurisdiction. 

In  a  December,  1992,  internal  memorandum  concerning  inquiries  by  the  Office  of  the  Inspector 
General,  the  former  MHPT  Director  (now  Director  of  Programming  for  DCPO)  explained  why 
he  had  recommended  that  a  proprietary  specification  be  issued  a  year  earlier: 

Although  generation  of  detailed  design  specifications  is  a  component  of  the  final 
design  process  and  hence  is  not  within  my  specific  area  of  responsibility,  it  was 
always  my  understanding  that  DCPO's  window  specifications  were  not 
proprietary  and  that  many  firms  could  and  would  seek  to  bid.  I  was  surprised 
to  hear  that  at  least  one  firm  responded  that  it  "could  not"  bid. 
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I  prepared  a  memo  identifying  the  window  specifications  as  proprietary  after  I 
was  informed  by  the  DCPO  counsel's  office  that  the  Division  of  Labor  and 
Industries  had  deemed  the  specifications  proprietary  and  that  it  would  be  in  the 
best  interest  of  the  project  and  its  intended  users  to  accept  DLI's  interpretation. 
[Emphasis  in  the  original.] 

If,  as  appears  to  be  the  case,  DCPO  did  not  intend  to  issue  proprietary  specifications  and  was 
unaware  that  the  specifications  precluded  qualified  window  manufacturers  from  competing  for 
the  project,  DCPO  should  have  reviewed  its  bid  specifications,  removed  the  proprietary  window 
requirements,  and  rebid  the  project.  Instead,  DCPO  decided  that  because  DLI  had  deemed  the 
specifications  proprietary,  DCPO  was  somehow  justified  in  using  proprietary  specifications. 

DCPO  declared  an  emergency  and  characterized  its  prior  handling  of  the  project  as 
"emergency  action."  On  December  24,  1991,  DCPO's  Contract  Officer  notified  Cheviot  that 
DCPO  had  rejected  Cheviot's  bid  because  of  the  DLI  decision,  that  the  project  scope  of  work 
was  being  revised,  and  that  the  project  would  be  rebid  on  an  emergency  basis.  His  letter 
advised  Cheviot  that  new  plans  and  specifications  would  be  available  on  January  3,  1992,  and 
that  bids  would  be  opened  on  January  17,  1992.  The  other  four  contractors  who  had  submitted 
bids  were  sent  copies  of  DCPO's  letter  to  Cheviot. 

On  January  2,  1992,  DCPO's  MHPT  Director  sent  a  memorandum  to  DCPO's  Office  of  the 
General  Counsel  setting  forth  the  basis  for  his  determination  that  the  Saunders  Building  window 
replacement  project  warranted  emergency  action  by  DCPO.  The  memorandum  pointed  out  the 
severely  overcrowded  state  of  Danvers  State  Hospital  and  noted  that  delays  in  the  contract  award 
process  for  the  window  replacement  project  threatened  the  target  completion  date  for  the  project 
of  June  1,  1992.  The  memorandum  also  suggested  that  the  project  had  been  treated  as  an 
emergency  from  the  outset,  as  the  following  excerpt  indicates: 

•  all  stages  of  DCPO  activity  to  date  have  been  emergency  action.  This  includes: 

•  expedited  design  on  emergency  basis  via  use  of  in-house  staff 

art 
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fast-track  completion  of  study  and  design 


However,  the  project  records  contain  no  emergency  declaration  prior  to  the  December  24  letter 
from  DCPO's  Contract  Officer  to  Cheviot.  There  is  no  evidence  that  anyone  on  DCPO's  staff, 
including  staff  assigned  to  manage  the  design  process,  was  familiar  with  or  knowledgeable  about 
the  final  design  specifications  for  the  project.  And  the  memorandum's  characterization  of  the 
study  process  as  "fast-track"  was  euphemistic:  DCPO  had  violated  M.G.L.  c.29,  §7K,  by 
failing  to  produce  a  certified  study  for  the  project  prior  to  embarking  on  the  final  design. 

On  January  6,  1992,  DCPO's  Associate  General  Counsel  sent  DCPO's  Director  of  Facilities 
Maintenance  a  lengthy  memorandum  reviewing  the  history  of  the  window  replacement  project, 
citing  the  "extreme  threat  to  the  health  and  safety  of  the  patients  at  Danvers  State  Hospital,"  and 
authorizing  a  waiver  of  the  advertising  requirements  contained  in  M.G.L.  c.  149.  The  Associate 
General  Counsel  instructed  the  Director  to  post  the  notice  of  the  bid  opening  at  least  one  week 
prior  to  the  bid  opening,  to  publish  the  notice  in  the  Dodge  Reports  and  the  New  England 
Construction  News  not  less  than  one  week  prior  to  the  bid  opening,  and  to  distribute  the  new  bid 
package  to  all  previous  bidders  at  least  one  week  prior  to  the  bid  opening. 

Finding  13:     DCPO  significantly  expanded  the  scope  of  the  window 
replacement  project  in  violation  of  State  law. 

On  December  23,  DAI  submitted  revised  project  plans  and  specifications  to  DCPO  in 
preparation  for  the  second  round  of  bidding.  In  his  December  26  letter  to  DAI  (signed  by  the 
DCPO  Project  Manager),  the  Director  of  Facilities  Management  told  the  DAI  Project  Manager 
that  the  revised  plans  and  specifications  for  "Window  Replacement  Wings  B,  C  &  D  Floors  4 
&  5"  had  been  approved  by  DCPO.  In  fact,  the  first  bid  had  also  included  windows  on  the 
second  floor  of  Wing  D  and  the  first  and  second  floors  of  Wing  E. 

Although  the  Director's  letter  made  no  reference  to  expanding  the  project  scope,  the  revised  bid 
specifications  had  added  windows  on  the  fifth  floor  of  Wing  A  to  the  final  design.  Documents 
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obtained  from  the  bidders  on  the  first  round  of  bidding  indicate  that  Milco  had  calculated  its 
window  price  to  bidders  on  the  basis  of  371  windows  to  be  installed;  with  the  addition  of  Wing 
A,  the  number  of  windows  increased  by  89,  or  roughly  25  percent.  None  of  the  project  records 
provided  to  this  Office  by  DCPO  and  DAI  contain  any  letters,  memoranda,  notes,  or  other 
documentation  of  this  expansion  in  the  project  scope. 

Under  M.G.L.  c.29,  §26B,  DCPO  is  prohibited  from  proceeding  with  construction  of  a  capital 
facility  project  unless  the  Commissioner  certifies  in  writing  that  the  construction  work  can  be 
accomplished  within  the  project  appropriation  and  without  substantial  deviation  from  the  study 
or  program  prepared  in  accordance  with  M.G.L.  c.29,  §7K.  The  Commissioner  did  not  provide 
the  required  certification.  Doing  so  would  have  been  impossible,  since  the  study  for  the  window 
replacement  project  contained  no  estimates  of  the  total  number  of  windows  to  be  replaced  or 
other  measures  of  project  scope. 

DCPO  increased  the  construction  budget  to  250  percent  of  its  original  amount.  On 

December  26,  DCPO's  Director  of  Facilities  Management  sent  a  letter  (signed  for  him  by  the 
Project  Manager)  to  the  DAI  Project  Manager  advising  him  that  the  fixed  limit  construction  cost 
for  the  Saunders  Building  window  replacement  project  had  been  approved  at  $971,800.  In  a 
striking  understatement,  the  letter  noted:  "This  represents  an  increase  in  the  previously 
approved  fixed  limit  construction  cost  of  $388,692."  Indeed,  by  adding  more  than  half  a  million 
dollars  to  the  project,  DCPO  had  expanded  the  construction  budget  to  250  percent  of  its  original 
size. 

In  the  meantime,  Milco  was  preparing  a  project  schedule  which  assumed  that  Cheviot  would  be 
awarded  the  contract.  On  January  2,  1992,  Milco  sent  a  fax  to  REG  providing  information  on 
Milco' s  schedule  for  fabricating  the  windows  and  stating: 

We  are  able  to  have  windows  on  site  in  99  days  if  we  stay  in  accordance  with  this 
critical  path.  This  gives  Cheviot  40  working  days  to  install.  Susan  this  is  the 
best  we  can  do!!! 
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On  the  same  day,  REG  faxed  the  Milco  memorandum  to  DAI,  which  faxed  both  memoranda  to 
the  DCPO  Project  Manager. 

Finding  14:  DCPO  again  flouted  State  procurement  rules  by  giving  Milco 
written  permission  to  begin  work  without  a  valid  contract. 

On  January  3,  1992,  two  weeks  before  the  bids  were  opened,  DCPO's  Director  of  Facilities 
Management  sent  a  letter  to  Susan  Graham  of  REG  giving  Milco  permission  to  proceed  with 
preparation  of  the  shop  drawings  and  structural  calculations  which  Milco  would  be  required  to 
prepare  under  the  window  replacement  contract,  which  had  not  yet  been  awarded.  The 
Director's  letter  stated: 

Please  be  advised  that  the  Division  of  Capital  Planning  &  Operations  is 
authorizing  you  to  proceed  with  the  work  involved  in  producing  shop  drawings 
and  performing  structural  calculations  related  to  the  new  windows  being  produced 
for  the  [Saunders  Building]  project. 

The  Director  had  no  legal  authority  to  authorize  Milco  to  provide  services  to  the  Commonwealth 
since  DCPO  had  not  executed  a  valid  agreement  with  Milco  for  such  services.  Milco  continued 
the  contract  work  it  had  begun  (also  without  a  contract)  the  previous  November. 

Field  measuring  ~  i.e.,  taking  measurements  of  the  window  openings  in  the  Saunders  Building 
—  was  a  necessary  first  step  in  the  preparation  of  the  shop  drawings  and  structural  calculations 
by  Milco.  Milco  produced  the  project  shop  drawings  on  January  17,  1992,  which  was  the  date 
of  the  bid  opening.  The  Director's  unauthorized  permission  to  provide  services  to  the 
Commonwealth  without  a  valid  agreement  extended  Milco 's  project  schedule  by  at  least  two 
weeks.  Nevertheless,  Milco  would  later  justify  its  window  price  increase  on  the  basis  of  the 
shortened  project  schedule. 

When  Milco  submitted  the  shop  drawings  to  DCPO,  Milco  informed  DCPO  that  Milco  would 
assume  no  responsibility  for  any  dimensional  discrepancies  which  might  result  from  Cheviot's 
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field  measurements.  Had  any  bidder  other  than  Cheviot  been  awarded  the  contract,  the 
contractor  would  have  had  to  redo  the  field  measurements  taken  by  Cheviot,  since  Milco  had 
disclaimed  responsibility  for  them. 

Finding  15:  DC  PC)  failed  to  provide  competing  bidders  with  clear,  accurate 
information  regarding  the  bid  requirements. 

DCPO  issued  the  bid  specifications  on  Friday,  January  3,  1992,  which  was  nine  working  days 
before  the  January  17  bid  opening.  But  the  bid  package  instructed  bidders  that  all  questions 
regarding  the  bid  had  to  be  submitted  to  DCPO  at  least  ten  working  days  before  the  bid  opening. 
Bidders  were  warned:  "Oral  interpretations  given  to  prospective  bidders  will  have  no  standing. " 
Taken  literally,  DCPO's  instructions  to  DAI  and  to  prospective  bidders  meant  that  bidders  were 
barred  from  asking  questions  about  the  bid  package. 

The  revised  bid  specifications  prepared  by  DAI  and  issued  by  DCPO  contained  glaring 
errors.  The  revised  plans  and  specifications  prepared  by  DAI  and  issued  by  DCPO  were 
sloppy,  confusing,  and  internally  inconsistent.  For  example,  DAI  failed  to  correct  the 
contradictory  instructions  to  bidders  regarding  treatment  of  the  existing  window  frames.  The 
bid  package  advertised  in  October,  1991,  had  created  bidder  confusion.  Portions  of  Addendum 
2  had  instructed  bidders  that  the  existing  steel  window  frames  were  to  remain  in  place,  whereas 
the  drawing  labeled  "Replacement  Window  Details"  had  indicated  that  bidders  were  to  install 
new  aluminum  window  frames.  (DAI  had  decided  that  correcting  the  errors  in  the  drawing 
would  be  "too  much  work.")  DAI  prepared  the  revised  bid  package  for  the  Saunders  Building 
project  without  correcting  the  contradictory  instructions  to  bidders. 

The  bid  package  contained  other  careless  inaccuracies.  The  cover,  title  page,  and  cover  sheet 
accompanying  the  revised  drawings  all  stated,  erroneously,  that  the  project  entailed  replacement 
of  windows  in  wings  B,  C,  and  D  of  floors  four  and  five  of  Tewksbury  Hospital  with  no 
mention  of  the  fifth  floor  of  Wing  A,  the  second  floor  of  Wing  D,  and  the  first  and  second 
floors  of  Wing  E,  all  of  which  were  now  part  of  the  project  scope.   Although  bidders  were 
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provided  with  floor  plans  for  Wings  A,  B,  C,  and  D,  they  were  not  given  a  floor  plan  for  Wing 
E. 

>. 

Three  prospective  bidders  contacted  DCPO  with  questions  about  the  errors  and  inconsistencies 
in  the  revised  bid  specifications  prior  to  the  bid  opening.  In  a  January  8,  1992,  letter  to  the 
DCPO  Project  Manager,  the  Vice  President  of  R  &  R  indicated  that  DAI  had  deferred  all 
questions  to  DCPO.  R  &  R  wrote,  in  part: 

The  architect  has  requested  that  we  fax  questions  directly  to  your  attention. 

1.  The  specifications  and  demolition  drawings  state  that  existing  frames  shall 
remain,  yet  the  detail  for  the  new  installation  shows  the  frames  removed. 
What  is  the  correct  method? 

2.  If  the  existing  frame  remains,  it  will  be  necessary  to  have  new  details  on 
how  the  State  wants  all  the  existing  frames,  interior  and  exterior,  to  be 
treated. 

3.  The  specifications  call  for  a  6"  deep  window,  however,  the  details  show 
a  9!/2"  window.  Which  is  correct? 

On  the  same  day,  a  representative  of  Lockheed  Window  Corporation  faxed  a  letter  to  the  DCPO 
Project  Engineer  asking  whether  the  window  frames  were  or  were  not  to  be  removed. 

DATs  project  records  contain  a  memorandum  documenting  a  telephone  conversation  between 
the  DAI  Project  Manager  and  the  *Vice  President  of  R  &  R  on  January  9,  1992.  The  DAI 
Project  Manager  noted: 

DAI  called  R  &  Rat  DCPO's  request.  DAI  informed  R  &  R  that  he  should  refer 
to  the  specifications  and  drawings  for  the  answers  to  his  questions.  R  &  R 
expressed  frustration  and  stated  that  he  will  send  DCPO  another  letter. 

The  answers  to  R  &  R's  questions  could  not  have  been  found  by  referring  to  the  specifications 
and  drawings,  which  were  inconsistent  with  each  other. 
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On  January  9,  1992,  the  Vice  President  of  R  &  R  wrote  a  second  letter  to  the  DCPO  Project 
Manager  stating  that  he  had  been  told  by  DAI  that  DCPO  did  not  plan  to  answer  his  questions 
and  reiterating  his  request  for  clarification  of  the  specifications  and  drawings.  The  DCPO 
Project  Manager  apparently  did  not  respond. 

DCPO  failed  to  resolve  bidders'  confusion  over  the  number  of  spare  windows  required  by 
the  contract.  The  bid  specifications  contained  ambiguous  instructions  regarding  the  number  of 
spare  windows  required: 

Window  Contractor  shall  furnish  and  turn  over  to  the  Owner  (1)  replacement  unit 
for  each  size  and  type  of  unit  for  Owner's  future  use.  .  .  .  Replacement  units 
shall  be  complete  in  every  detail  and  identical  to  the  installed  units. 

Since  all  the  windows  called  for  in  the  contract  had  the  same  dimensions,  contractors  were  not 
sure  how  to  interpret  these  instructions.  Some  of  the  window  openings  in  the  Saunders  Building 
called  for  single- window  panels,  whereas  others  called  for  three- window  panels.  The 
specifications  did  not  indicate  whether  or  not  a  replacement  unit  was  required  for  each  type  of 
panel.  Notes  kept  by  A  &  A,  an  unsuccessful  bidder,  indicate  that  A  &  A  tried  and  failed  to 
obtain  guidance  from  DCPO  and  Milco  regarding  the  number  of  spare  windows  the  contractor 
would  be  required  to  provide.  The  following  is  an  excerpt  from  A  &  A's  notes  of  a  telephone 
conversation  between  A  &  A  and  REG  on  January  16,  1992: 

The  DCPO  was  wrong  to  state  that  Milco  knows  exactly  what  DCPO  wants, 
especially  for  spare  windows.  S.  Graham  [of  REG]  says  A  &  A  must 
guess/interpret  what  is  required  for  spare  windows. 

Because  of  this  apparent  confusion  over  the  total  number  of  Milco  windows  required  by  the 
contract,  the  prices  submitted  by  competing  bidders  were  based  on  differing  assumptions  about 
this  number.  Documentation  of  the  quotes  provided  to  the  bidders  by  Milco  reveal  that  the  total 
number  of  windows  bid  by  each  contractor  varied  from  454  to  462.  Cheviot,  the  lowest  bidder, 
based  its  bid  on  454  windows,  including  seven  spare  windows.  All  other  bidders  based  their 


42 


bids  on  higher  numbers  of  windows.  A  &  A,  for  example,  based  its  bid  on  457  windows, 
including  10  spare  windows. 

Finding  16:  DCPO  inappropriately  referred  bidders  to  Milco,  the 
proprietary  window  supplier,  for  answers  to  questions  about  the  bid 
specifications. 

On  January  10,  1992,  the  Project  Manager  for  A  &  A,  wrote  a  letter  to  the  DCPO  Project 
Engineer  asking  essentially  the  same  questions  as  those  set  out  in  the  January  8  letter  from  R 
&  R  to  DCPO.  Informal  notes  taken  by  A  &  A  of  a  telephone  conversation  between  the  A  & 
A  Project  Manager  and  the  DCPO  Project  Engineer  indicate  that  the  latter  did  not  understand 
the  basis  for  A  &  A's  questions,  and  advised  A  &  A  to  consult  Milco  for  advice  on  how  to 
interpret  the  bid  specifications: 


Joanne  says  all  answers  in  specs,  &  [A  &  A]  disagrees,  that's  reason  for  letter. 
.  .  .  A-7  drawings  were  not  updated  &  must  be  wrong,  go  by  specs  version  of 

leaving  old  frames  in  place  [The  DCPO  Project  Engineer]  didn't  "see" 

frames  removed  on  drawing  A7  during  our  conversation.  .  .  .  [The  DCPO 
Project  Engineer]  said  to  ask  manufacturer  (Milco)  what  is  required. 
[Emphasis  added.] 

On  January  13,  1992,  the  A  &  A  Project  Manager  wrote  a  second  letter  to  the  DCPO  Project 
Manager  objecting  to  having  been  advised  by  DCPO  to  contact  Milco  for  answers  to  his 
questions.  His  letter  stated: 

This  is  our  second  letter  to  DCPO  regarding  this  proprietary  window  project. 
Our  first  letter  of  1/10/92  listed  several  questions  requiring  a  response  and  action 
by  DCPO.  The  response  which  we  received  from  DCPO,  was  to  contact  Milco, 
the  window  manufacturer,  one  reason  being,  that  the  revised  drawing  of  window 
details  does  not  reflect  what  the  scope  of  work  is,  showing  the  method  of  window 
system  removal  and/or  installation. 

The  issue  is  that  if  this  proprietary  supplier/  manufacturer,  is  the  only  party  with 
full  knowledge  of  what  exactly  this  project  requires,  and  if  this  supplier  makes 
a  mistake,  we  have  no  recourse.  This  information  should  be  coming  from  the 
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architect  by  a  written  addendum  to  all  prospective  bidders,  so  as  we  can 
formulate  an  accurate  bid  on  this  project. 

A  public  project  put  out  for  bid,  whether  it  contains  proprietary  products, 
or  not,  should  be  clearly  described  in  a  set  of  specifications  and  shown 
correctly  on  a  set  of  detailed  drawings.  If  there  are  questions  to  be  answered 
about  ambiguous  items,  they  should  be  addressed  by  the  architect,  not  the 
proprietary  product  manufacturer. 

Please  review  this  matter  at  once.  [Emphasis  added.] 

DCPO  clearly  had  an  obligation  to  explain  and,  where  necessary,  correct  the  bid  specifications 
for  the  Saunders  Building  project.  Why  both  DCPO  and  the  project  designer  refused  to  answer 
basic  questions  about  the  specifications  is  unclear.  As  the  project  owner  and  the  project 
designer,  DCPO  and  DAI  should  have  been  sufficiently  knowledgeable  about  the  bid 
specifications  and  drawings  to  provide  responsive  answers  to  bidders'  questions.17 


Although  A  &  A  had  objected  to  consulting  Milco,  A  &  A  called  REG  on  January  10,  1992. 
According  to  A  &  A's  later  notes  of  that  conversation:  "S.  Graham  [of  REG]  stated  Milco 
knows  exactly  what  the  DCPO  wants,  and  to  just  send  in  our  standard  request  for  quote."  On 
January  13,  1992,  A  &  A  faxed  five  pages  of  material  to  REG  seeking  answers  to  three 
questions  about  the  specifications  and  drawings  and  requesting  a  quote  on  the  Milco  windows 
for  the  project  by  January  16,  1992. 

On  January  15,  1992,  R  &  R  wrote  to  REG  requesting  answers  to  seven  detailed  questions 
regarding  Milco  windows,  panning,  mullion  covers,  stool  covers  and  interior  trim.  The  letter 


17Finally,  on  the  day  before  the  bid  opening,  the  Senior  Vice  President  of  DAI  faxed  a  letter 
to  the  DCPO  Project  Engineer  with  answers  to  the  questions  posed  to  DCPO  by  A  &  A  on 
January  10.  The  letter  advised  DCPO  that  the  existing  window  frames  were  to  remain  in  place 
(contrary  to  the  instructions  on  one  of  the  drawings)  and  that  the  minimum  window  depth  of  six 
inches  was  consistent  with  the  nine-inch  window  depth  indicated  on  the  drawings.  DAI 
apparently  did  not  realize  that  the  Milco  windows  which  DAI  had  specified  were  less  than?  six 
inches  deep. 
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expressed  frustration  over  REG's  failure  to  answer  these  questions  during  two  previous  telephone 
conversations  between  R  &  R's  Vice  President  and  Susan  Graham  of  REG: 

Susan,  as  I  discussed  with  you,  I  have  been  directed  by  the  D.C.P.O.  to  contact 
Milco  for  all  the  details  which  pertain  to  this  project.  ...  I  have  asked  for  the 
[answers  to  the  seven  questions]  several  times,  I  am  now  requesting  it  in  writing, 
by  Wednesday  P.M.  in  order  to  bid  this  project.  This  is  necessary  since  the 
State's  Architectural  prints  have  no  details  at  all  pertaining  to  windows.  It  would 
be  impossible  for  anyone  to  bid  this  project  and  be  responsible  not  knowing  what 
you  are  supplying.  [Emphasis  in  the  original.] 

The  letter  concluded  with  a  question:  "Susan,  are  you  price  protecting  Cheviot  on  this  project?" 

Although  R  &  R  had  bid  on  the  project  back  in  October,  1991,  R  &  R  did  not  submit  a  bid  in 
January,  1992.  According  to  R  &  R's  Vice  President,  he  completed  the  bid  form  and  obtained 
a  bid  bond  for  the  project.  But  after  DCPO,  DAI,  and  REG  all  refused  to  provide  him  with 
answers  to  his  questions  about  the  bid  specifications,  he  decided  not  to  compete  for  the  project. 
As  will  be  shown,  his  suspicion  that  REG  was  price-protecting  Cheviot  proved  to  be  well 
founded. 

Two  bidders  reported  that  REG  refused  to  provide  them  with  quotations  on  Milco  windows. 

A  representative  from  Boston  Building  &  Bridge  Corporation  (BBB),  a  bidder  on  the  window 
replacement  contract,  advised  the  Office  of  the  Inspector  General  that  he  had  called  Milco  for 
a  price  quotation  and  was  referred  to  REG.  He  then  called  REG  and  was  reportedly  told  that 
REG  would  not  provide  his  company  with  a  price  quotation.  He  then  called  DCPO  to 
complain.  On  DCPO's  advice,  he  called  REG  again,  and  REG  referred  him  back  to  Milco. 
Finally,  Milco  provided  BBB  with  a  price  quotation. 

Another  bidder,  G.V.W.,  Inc.,  wrote  to  the  DCPO  Project  Engineer  to  complain  about  REG's 
refusal  to  provide  a  price  quotation  for  the  window  replacement  project.  In  an  undated, 
handwritten  letter,  G.V.W.  stated: 
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We  are  a  D.C.P.O.  Certified  Contractor  in  the  "Doors  and  Windows"  Category 
of  work.  We  have  contacted  Ms.  Susan  Graham  of  [REG]  in  Newton,  Mass  for 
pricing  on  the  window  units  for  the  above  referenced  project.  She  has  told  us 
that  they  do  not  intend  to  provide  pricing  to  our  firm.  Since  there  is  a 
proprietary  specification  for  the  project  and  [REG]  is  the  local  manufacturers 
representative,  we  feel  that  they  should  be  obligated  to  quote  the  same  price  to 
all  qualified  bidders  on  the  above  referenced  project. 

On  the  day  before  the  bid  opening,  Milco  provided  G.V.W.,  Inc.,  with  a  price  quotation. 

Finding  17:  DCPO  continued  to  ignore  bidders'  claims  that  other,  less 
expensive  window  systems  could  meet  the  Commonwealth's  performance 
requirements. 

One  week  before  the  bid  opening,  the  Divisional  Sales  Manager  of  GAP  wrote  to  the  Secretary 
of  Administration  and  Finance  (A  &  F),  to  whom  the  DCPO  Commissioner  reports,  in  a  effort 
to  bring  the  Administration's  attention  to  the  flawed  bid  process  DCPO  had  undertaken  for  the 
second  time.  GAP's  letter  stated,  in  part: 

I  am  writing  to  bring  your  attention  to  a  situation  which  I  find  totally 
unacceptable,  both  as  a  contractor/  manufacturer  and  as  a  taxpayer;  the 
Commonwealth  is  about  to  waste  hundreds  of  thousands  of  dollars  replacing  half 
of  the  metal  windows  in  the  Tewksbury  State  Hospital.  .  .  . 

GAP's  letter  chronicled  the  history  of  the  project,  explained  why  the  Milco  specifications  would 
result  in  the  waste  of  thousands  of  dollars  in  public  funds,  and  alerted  A  &  F  to  the  fact  that 
DCPO  had  authorized  Milco  to  provide  services  to  the  Commonwealth  prior  to  the  award  of  a 
valid  contract: 


The  bottom  line  is  that  purchasing  the  proprietary  window  will  cost  the 
Commonwealth  hundreds  of  thousands  of  dollars  without  providing  any  benefit 
whatsoever.    [GAP],  Seasonall,  Efco  and  others  manufacture  "off-the-shelf' 
windows  which  have  been  used  in  mental  hospitals  throughout  the  country  and  ; 
which  meet  the  performance  requirements  for  this  project.    Although  these  ; 
windows  may  not  have  the  exact  materials,  sizes  and  types  and  construction  * 
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techniques  specified,  the  differences  are  meaningless  since  the  windows  perform 
just  as  well  as  those  specified.  .  .  .  Since  it  is  extremely  expensive  to  make  a 
brand  new  product  for  one  project,  purchasing  "off  the  shelf'  windows  will  save 
the  Commonwealth  and  the  taxpayers  hundreds  of  thousands  of  dollars  with  no 
loss  in  performance. 

The  excess,  unnecessary  cost  to  the  Commonwealth  resulting  from  the  proprietary 
window  is  unlikely  to  end  with  this  particular  project  because  bids  are  only  being 
sought  now  for  half  of  the  Hospital.  When  the  Commonwealth  decides  to  replace 
the  remaining  windows,  it  is  likely,  for  ease  of  maintenance,  to  want  windows  of 
the  same  manufacturer  installed.  Thus,  the  excess  costs  will  be  doubled.  .  .  . 

Any  claim  by  D.C.P.O.  that  the  proprietary  window  is  required  so  that  the  work 
can  be  completed  within  a  short  period  of  time  should  be  ignored.  First,  if 
D.C.P.O.  had  followed  the  law  in  the  first  place,  there  would  be  no  time  crunch. 
Second,  "off-the-shelf'  windows  can  be  provided  within  the  time  required,  and 
perhaps  in  less  time  if  the  proprietary  window  fails  the  test  the  first  time  around. 
.  .  .  The  bids  are  due  to  be  opened  on  January  17,  1992.  It  is  my  understanding 
that  D.C.P.O.  has  already  given  Milco  the  "go  ahead"  to  create  shop  drawings 
for  the  proprietary  windows.  I  therefore  urge  you  to  immediately  order 
D.C.P.O.  to  cancel  the  bids  and  revise  the  specifications  to  permit  "off-the-shelf' 
windows  and  avoid  wasting  hundreds  of  thousands  of  taxpayer  dollars  in  these 
difficult  times.  [Emphasis  in  the  original.] 

GAP  sent  copies  of  the  letter  to  the  Commissioner  of  Capital  Planning  and  Operations,  the 
Governor,  and  the  Inspector  General. 

Two  days  before  the  bid  opening,  GAP  made  a  final  attempt  to  focus  DCPO's  attention  on  the 
prospective  waste  of  hundreds  of  thousands  of  dollars.  GAP's  Divisional  Sales  Manager  wrote 
to  the  DCPO  Project  Manager  taking  issue  with  DATs  December  23  letter,  which  DCPO  had 
provided  to  GAP.  GAP's  letter  stated,  in  part: 

The  [GAP]  Series  2855  window,  an  "off-the-shelf'  product,  meets  all  of  the 
impact  test,  operation  and  construction  and  glazing  requirements.  .  .  . 

Ironically,  the  one  requirement  in  the  original  specifications  which  prevented 
[GAP]  from  bidding  on  the  project  was  the  requirement  of  .125"  metal  thickness 
on  the  window  members.  Yet,  that  requirement  is  nowhere  to  be  found  in 
D.C.P.O. 's  letter.    Moreover,  the  .125"  metal  thickness  is  not  necessary  to 
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achieve  the  impact  test,  operation  and  construction,  and  glazing  requirements 
described  in  D.C.P.O.'s  letter. 

Since  it  is  clear  that  there  are  not  sound  reasons  in  the  public  interest  (or 
otherwise)  for  the  proprietary  window  specification,  and  since  the  one 
requirement  which  prevented  [GAP]  from  bidding  is  not  contained  in  D.C.P.O.'s 
letter,  I  have  to  wonder  what  the  true  motivation  for  the  proprietary  specification 
was.  It  certainly  was  not  to  save  money  since  D.C.P.O.  will  pay  hundreds  of 
thousands  of  dollars  more  for  the  proprietary  window  than  an  "off  the  shelf' 
project. 

I  would  appreciate  your  comments  on  this  important  issue.   [Emphasis  in  the 
original.] 

There  is  no  evidence  that  DCPO  paid  attention  to  these  letters  of  protest. 

Clearly,  DCPO  cannot  and  should  not  call  a  halt  to  each  bid  process  which  generates  a 
complaint  from  a  prospective  bidder.  But  DCPO  should  evaluate  the  legitimacy  of  each 
complaint  before  dismissing  it  as  unfounded  or  frivolous.  In  the  case  of  the  Saunders  Building 
window  replacement  project,  DCPO  was  told  repeatedly  by  window  suppliers  and  contractors 
eager  to  compete  for  the  contract  that  off-the-shelf  windows  which  could  survive  the  200-pound 
impact  test  were  available  at  a  much  lower  price.  DCPO  was  told  repeatedly  that  there  were 
inconsistencies  and  ambiguities  in  the  bid  specifications  and  drawings.  By  ignoring  this 
information  and  abdicating  its  responsibilities  as  the  project  owner,  DCPO  precluded  fair 
competition  among  window  suppliers  as  well  as  window  contractors.  As  a  consequence,  the 
Commonwealth  wasted  a  great  deal  of  money. 

Finding  18:  Although  the  window  specifications  were  unchanged,  Milco 
significantly  increased  its  window  price  during  the  second  round  of  bidding. 

On  the  day  before  the  bid  opening,  Milco  faxed  window  quotes  to  six  bidders:  Cheviot,  A  & 
A,  R  &  R,  Lockheed,  Boston  Building  &  Bridge,  and  G.V.W.,  Inc.  Although  the  total  amounts 
of  the  quotes  varied,  depending  upon  how  many  windows  of  each  type  each  bidder  had 
calculated  were  necessary,  each  Milco  quote  was  based  on  a  unit  price  of  $1752  per  window. 
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The  quotes  Milco  had  provided  to  all  bidders  except  Cheviot  back  in  October,  1991,  had  been 
based  on  a  unit  price  of  $1598.  (Milco's  unit  price  to  Cheviot  had  been  $1455.)  Between 
October  and  January,  Milco  hiked  its  price  to  all  bidders  except  Cheviot  by  $154  per  window, 
an  increase  of  almost  10  percent. 

In  an  interview  with  the  Office  of  the  Inspector  General,  Susan  and  Richard  Graham  of  REG 
cited  the  20-day  reduction  in  the  project  schedule  as  a  reason  for  Milco's  price  hike.  In  reality, 
however,  Milco  was  already  weeks  ahead  of  schedule  on  the  day  the  bids  were  opened:  Milco 
and  Cheviot  had  completed  the  field  measuring,  and  Milco  had  prepared  the  shop  drawings.  The 
Grahams  also  stated  that  the  January,  1992,  bid  had  required  a  thicker  window  than  the  October, 
1991,  bid,  and  that  this  increase  in  the  window  wall  thickness  was  another  factor  contributing 
to  Milco's  price  hike.  However,  the  two  sets  of  specifications  contained  identical  window  wall 
thickness  requirements. 

If  the  window  specifications  had  not  been  proprietary,  Milco  and  the  other  window  suppliers 
would  have  priced  their  windows  competitively.  But  DCPO's  proprietary  bid  specifications 
meant  that  Milco  had  no  incentive  to  offer  the  Commonwealth  the  best  available  price.  No 
matter  what  Milco  charged  for  the  windows,  Milco  was  assured  of  the  sale. 

Finding  19:  Once  again,  REG  handpicked  the  winner  of  the  contract  by 
giving  Cheviot  a  $83,000  price  advantage. 

On  the  day  before  the  bid  opening,  Milco  sent  Cheviot  a  quote  for  454  windows  at  a  net  price 
of  $795,408.  The  unit  price  Milco  quoted  to  Cheviot  was  $1752,  the  same  unit  price  Milco  had 
quoted  to  the  other  bidders. 

However,  on  February  3,  1992,  Cheviot  issued  a  purchase  order  to  Milco  for  454  windows  in 
the  amount  of  $712, 139.  The  actual  unit  price  Milco  charged  Cheviot  was  therefore  only  $1569. 
This  price  was  $183  per  window  less  than  the  price  Milco  had  quoted  to  Cheviot  and  the  other 
bidders.  The  total  price  cut  Cheviot  received  from  Milco  amounted  to  $83,269. 
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In  an  interview  with  the  Office  of  the  Inspector  General,  the  Cheviot  Vice  President  revealed 
that  Cheviot  had  negotiated  the  lower  price  for  the  Milco  windows  with  REG,  Milco's  sales 
representative,  prior  to  submitting  its  bid.  He  said  that  it  is  not  unusual  for  a  manufacturer  to 
negotiate  a  lower  price  than  that  shown  on  the  written  quote.  When  asked  what  incentive  REG 
had  to  cut  the  window  price,  since  Milco  was  assured  of  the  contract  regardless  of  the  price,  the 
Cheviot  Vice  President  stated:  "We  might  be  in  a  position  to  offer  something  other  contractors 
can't. "  He  indicated  that  REG  was  eager  to  develop  a  business  relationship  with  Cheviot,  which 
has  numerous  construction  contracts  in  the  New  England  region. 

Of  the  other  five  contractors  receiving  quotes  from  Milco  on  the  day  before  the  January  17, 
1992,  bid  opening,  three  told  the  Office  of  the  Inspector  General  that  they  had  called  either 
Milco  or  REG  to  raise  objections  to  the  $182  window  price  hike.  All  three  had  been  told  by 
Milco  or  REG  that  the  price  was  not  negotiable.  The  fourth  contractor,  R  &  R,  simply  decided 
not  to  bid  because  Milco's  quote  was  so  high  and  because  DCPO  and  DAI  had  refused  to  answer 
questions  about  the  bid  specifications.  The  fifth  contractor  was  unavailable  for  comment. 

Although  the  other  contractors  submitting  bids  may  have  been  under  the  illusion  that  they  were 
competing  on  a  level  playing  field,  they  were  not.  By  giving  Cheviot  such  an  enormous  price 
advantage,  REG  made  it  financially  impossible  for  any  contractor  other  than  Cheviot  to  win  the 
contract. 

Finding  20:    The  lack  of  competition  on  the  installation  portion  of  the 
contract  cost  the  Commonwealth  $63,000  in  excess  installation  costs. 

On  January  17,  1992,  DCPO  opened  the  bids  for  the  Saunders  Building  window  replacement 
project.  (See  Table  3  on  the  following  page.) 
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TABLE  3 


Window  Replacement  Project  Bids 
Received  by  DCPO  on  January  17,  1992 


Bidder 


Bid  Amount 


Cheviot  Corporation 

Chandler  Architectural  Products 

G.V.  W.,  Inc. 

Lockheed  Aluminum  Window  Corp. 
Boston  Building  &  Bridge  Co. 
A  &  A  Window  Products 


$  996,420 
$1,021,900 
$1,066,000 
$1,079,900 
$1,078,000 
$1,147,948 


With  its  $83,269  price  advantage  over  the  other  bidders,  Cheviot  was  well  positioned  to  win  the 
bid  the  second  time  around.  Had  the  other  contractors  been  offered  the  price  given  to  Cheviot 
for  the  Milco  windows,  Cheviot  would  not  have  come  close  to  winning  the  contract.  The  lowest 
bidder  would  have  been  Chandler  Architectural  Products,  whose  $1,021,900  bid  would  have 
dropped  to  $933,375,  a  substantially  lower  price  than  Cheviot's  bid  of  $996,420.  Table  4,  on 
the  following  page,  shows  the  estimated  results  of  bidding  if  the  contractors  received  the  same 
window  prices  and  bid  accordingly.  These  estimates  were  derived  by  subtracting  the  window 
price  quoted  by  Milco  from  each  bid  and  then  adding  to  each  bid  the  window  price  Milco  gave 
Cheviot.18  (It  is  likely  the  bidders  would  also  have  made  proportionate  reductions  in  their  bid 
calculations  for  profit  and  overhead,  and  for  contingencies.) 


1  These  calculations  are  based  on  454  Milco  windows,  the  number  used  by  Cheviot  in 
calculating  its  bid.  As  discussed  in  Finding  14,  the  prices  submitted  by  competing  bidders  were 
based  on  differing  assumptions  about  the  total  number  of  Milco  windows  required  by  the 
contract. 
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TABLE  4 


Comparison  of  Actual  Window  Replacement  Project  Bids 
With  Estimated  Bids  Which  DCPO  Would  Have  Received  in  a 
Truly  Competitive  Bidding  Situation  (January  17,  1992) 


Bidder 


Actual  Bid 


Estimated  Bid 


Chandler  Architectural  Products 
G.V.W.,  Inc. 

Boston  Building  &  Bridge  Co. 
Lockheed  Aluminum  Window  Corp. 
Cheviot  Corporation 
A  &  A  Window  Products 


$1,021,900 
$1,066,000 
$1,078,000 
$1,079,900 
$  996,420 
$1,147,948 


$  933,375 
$  977,475 
$  980,715 
$  991,375 
$  996,420 
$1,059,423 


Because  of  REG's  preferential  pricing  strategy,  DCPO  did  not  award  the  contract  to  the 
contractor  offering  the  lowest  installation  price.  As  a  result,  the  Commonwealth  paid  $63,000 
more  than  necessary  on  the  installation  portion  of  the  contract. 


Although  Cheviot  was  handpicked  by  REG  to  win  the  Saunders  Building  contract,  Milco 
increased  its  window  price  to  Cheviot  from  $1455  in  October,  1991,  to  $1569  in  January,  1992 
—  a  net  increase  of  $114  per  window.  While  this  increase  was  lower  than  Milco 's  $182  per 
window  price  increase  to  Cheviot's  competitors,  it  nevertheless  added  $51,756  to  the 
Commonwealth's  project  costs. 

On  the  day  of  the  bid  opening,  the  President  of  A  &  A  wrote  to  the  DCPO  Project  Manager. 
His  letter  said,  in  part: 


Finding  21:  Milco's  price  increase  between  October,  1991,  and 
January,  1992,  cost  the  Commonwealth  an  additional  $51,000. 
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To  allow  the  bid  opening  of  this  afternoon  to  go  forward  would  be  a  terrible 
waste  of  the  taxpayer's  money.  This  is  particularly  true  in  light  of  the  fact  that 
other  manufacturers  make  substantially  less  expensive  standard  products  which 
meet  the  state's  performance  and  construction  requirements. 

On  January  20,  1992,  the  Senior  Vice  President  of  DAI  wrote  to  DCPO  recommending  that  the 
contract  be  awarded  to  Cheviot.  The  following  day,  DCPO  awarded  the  contract  to  Cheviot  for 
its  bid  of  $996,420. 

On  January  22,  1992,  A  &  A's  attorney  wrote  to  the  Associate  General  Counsel  at  DLI  to 
request  an  investigatory  hearing.  A  &  A's  letter  cited  three  reasons  for  doing  so: 

(1)  The  reasons  articulated  by  D.C.P.O.  for  the  proprietary  Milco  window  do 
not .  .  .  support  the  conclusion  that  only  the  Milco  windows  can  meet  D.C.P.O. 's 
stated  criteria.  In  fact,  all  of  D.C.P.O.  's  criteria  can  be  met  by  at  least  two  other 
window  manufacturers  with  their  "off  the  shelf'  windows. 

(2)  In  order  to  formulate  its  bid  price,  A  &  A  sought  clarification  from 
D.C.P.O.  regarding  conflicts  and  unclear  details  in  the  plans  and  specifications. 
D.C.P.O.  refused  to  answer  certain  questions  and  directed  A  &  A  to  obtain 
clarification  from  Milco.  Milco  also  failed  to  provide  clear  answers  to  certain 
questions.  .  .  .  D.C.P.O. 's  actions  unfairly  prejudiced  A  &  A  by  making  it 
impossible  for  A  &  A  to  calculate  its  best  price  and  have  a  genuine  chance  to  be 
the  low  bidder. 

(3)  For  no  apparent  reason,  the  price  Milco  quoted  to  A  &  A  for  the  January  17 
bid  was  11%  higher  than  the  price  Milco  quoted  for  the  October  24  bid. 
Moreover,  A  &  A  calculates  that,  using  Milco' s  price,  it  is  highly  unlikely  that 
the  work  can  be  performed  for  $996,000,  Cheviot's  bid  price.  Accordingly,  it 
is  questionable  (a)  whether  Cheviot's  bid  includes  all  of  the  required  work  and/or 
(b)  whether  Milco  gave  the  same  price  to  Cheviot  as  it  gave  to  A  &  A.  .  .  . 
[Emphasis  in  the  original.] 

The  day  after  A  &  A  filed  its  protest  with  DLI,  DCPO  executed  the  window  replacement 
contract  with  Cheviot  and  authorized  Cheviot  to  begin  work. 
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Finding  22:  In  denying  A  &  A's  request  for  an  investigatory  hearing,  DLI 
contradicted  its  previous  finding  regarding  DCPO's  use  of  proprietary 
specifications. 

On  January  27,  1992,  the  Deputy  General  Counsel  of  DLI  notified  A  &  A's  attorney  that  his 
request  for  a  hearing  was  denied.  He  explained  the  basis  for  the  denial  as  follows: 

On  December  20,  1991 ,  as  part  of  a  prior  protest  on  the  same  issue,  I  determined 
that  the  awarding  authority  did  have  a  sufficient  basis  for  use  of  a  proprietary 
specification  but  had  not  complied  with  the  proprietary  specification  provisions 
of  c.30,  §39M(b).  The  December  20th  decision  required  a  rebid,  which  you  seek 
to  protest,  because  the  rationale  justifying  a  proprietary  specification  was  created 
after  the  opening  of  bids.  .  .  .  Accordingly,  as  I  have  previously  found  that 
DCPO  has  sound  reasons  in  writing  after  a  reasonable  investigation  to  have  a 
proprietary  window  specification,  your  protest  is  denied. 

DLI's  letter  misstated  the  conclusion  that  DLI  had  reached  in  its  December  20,  1991,  decision. 
Far  from  finding  that  DCPO  had  a  sufficient  basis  for  using  proprietary  specifications,  the 
earlier  DO  decision  had  argued  that  it  was  impossible  to  tell  whether  or  not  DCPO  had  sound 
reasons  for  precluding  full  competition  for  the  windows,  since  DCPO  had  never  conducted  a 
reasonable  investigation  indicating  the  need  for  proprietary  specifications.  Indeed,  DCPO  had 
argued  at  the  DLI  hearing  that  its  bid  specifications  were  not  proprietary. 

In  the  context  of  DLI's  earlier  decision,  DLI's  decision  not  to  hear  the  second  bid  protest  made 
no  sense.  DCPO  had  decided  to  rebid  the  project  using  proprietary  specifications  the  day  after 
receiving  DLI's  opinion.  DCPO  had  not  conducted  a  reasonable  investigation  justifying  this 
decision. 

A  &  A's  attorney  wrote  two  follow-up  letters  to  DLI  objecting  to  the  decision  to  deny  a  hearing 
and  requesting  reconsideration  of  that  decision.  A  &  A's  attorney  pointed  out  that  DLI  had 
misstated  the  basis  for  its  earlier  finding  that  DCPO  had  violated  the  law,  and  noted  that  DLI 
had  failed  to  respond  to  two  new  issues  raised  by  A  &  A:  DCPO's  refusal  to  answer  bidders' 
questions  about  the  specifications  and  Cheviot's  suspiciously  low  bid  price.  A  &  A's  attorney 
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also  called  DLI's  attention  to  the  fact  that  the  quote  A  &  A  had  most  recently  obtained  from 
Milco  omitted  several  items  required  in  the  specifications.  Apparently  DLJ  did  not  respond  to 
these  two  follow-up  letters. 

Finding  23:    DCPO  waived  a  major  contract  protection:    the  mock-up 
requirement. 

The  bid  specifications  advertised  in  October,  1991,  and  again  in  January,  1992,  required  the 
window  supplier  to  fabricate  a  sample  window  unit,  a  so-called  "mock-up,"  which  the  contractor 
would  install  in  the  Saunders  Building  before  the  window  supplier  fabricated  the  remaining 
window  units.  The  bid  specifications  stated  that  DAI  had  to  approve  the  installed  field  samples 
before  window  fabrication  could  proceed.  Typically,  the  purpose  of  a  mock-up  installation  is 
to  assure  the  owner  —  in  this  case,  DCPO  —  that  the  installed  windows  will  meet  the  project 
requirements.  DATs  earlier  memoranda  defending  the  bid  specifications  had  repeatedly 
emphasized  that  the  window  hardware  had  to  be  tamperproof  and  nonaccessible  to  patients  and 
that  the  windows  had  to  be  free  of  sharp  edges  or  corners.  By  inspecting  an  installed  mock-up, 
DAI  would  have  been  able  to  verify  that  the  installed  Milco  window  met  these  requirements. 

The  mock-up  requirement  had  raised  concerns  on  the  part  of  both  window  manufacturers  and 
contractors  regarding  the  impact  of  DATs  approval  process  on  their  projected  schedules  for 
fabricating  and  installing  the  windows.  DATs  project  records  indicate  that  Cheviot  sent  DAI 
the  required  shop  drawings  accompanied  by  calculations  performed  by  an  engineering  firm  on 
January  28,  1992.  But  on  February  12,  1992,  DAI  authorized  Milco  to  begin  fabrication  of  the 
windows  without  installing  a  mock-up.  On  the  shop  drawings,  DAI  made  notations  instructing 
Milco:  "Manufacturing  may  begin.  Dimensions  &  testing  is  responsibility  of  contractor. 
Resubmit  info  concerning  locks,  screens  &  trim.  Mock  up  is  not  required  prior  to  fabrication 
of  units." 

DCPO  never  provided  DAI  or  Cheviot  with  written  authorization  to  waive  this  contract 
requirement.  However,  the  DCPO  Project  Manager  acknowledged  in  an  interview  with  the 
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Office  of  the  Inspector  General  that  DCPO  had  authorized  the  waiver.  By  permitting  the 
waiver,  DCPO  reduced  the  schedule  pressure  on  Milco  and  Cheviot  as  well  as  the  level  of 
protection  afforded  by  the  contract. 

Finding  24:  DCPO  violated  M.G.L.  c.29,  §7K,  by  certifying  a  study  for  the 
window  replacement  project  after  completing  the  design  and  starting 
construction. 

As  discussed  in  Finding  1  of  this  report,  DCPO  did  not  certify  a  study  setting  forth  an  accurate 
project  scope  and  budget  prior  to  completing  the  design  and  authorizing  Cheviot  to  proceed  with 
construction  on  the  Saunders  Building  window  replacement  project.19  After  Cheviot  began 
construction,  DCPO  certified  a  study  for  the  project  in  February,  1992.  The  15-page  study 
consisted  of  a  handful  of  letters,  memoranda,  and  charts  dating  back  to  May  and  June  of  1991. 
The  study  pegged  the  number  of  windows  to  be  replaced  on  one  floor  of  the  Saunders  Building 
at  165  and  the  cost  per  window  at  $935.  It  contained  no  estimates  of  the  total  number  of 
windows  to  be  replaced  or  the  total  project  cost. 

In  DCPO's  response  to  a  draft  of  this  report  (contained  in  Exhibit  A),  DCPO  stated:  "The  study 
actually  estimated  the  project  cost  [to]  be  $395,514,"  a  figure  which  appears  nowhere  in  the 
study.  If  this  figure  did  represent  DCPO's  project  cost  estimate,  it  proved  to  be  too  low  by 
$600,000. 


19Before  contracting  for  the  detailed  design  of  a  building  construction  or  renovation  project, 
DCPO  is  required  by  M.G.L.  c.29,  §7K,  to  prepare  a  feasibility  study  and  program  setting  forth 
the  user  agency's  needs,  evaluating  alternative  design  solutions  meeting  those  needs, 
recommending  a  preferred  solution,  and  estimating  the  construction  cost  of  the  project.  Upon 
completion,  the  study  and  program  must  be  certified  by  the  agency  which  will  use  the  completed 
facility  as  well  as  by  DCPO.  These  certifications  signify  that  the  completed  study  reflects  the 
user  agency's  needs;  summarizes  the  project  requirements;  accurately  estimates  the  project  cost 
and  schedule;  conforms  to  the  scope  and  purpose  of  the  budgetary  appropriation;  and  can  be 
completed  within  the  appropriation. 
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Although  DCPO  had  recently  signed  a  $996,420  contract  with  Cheviot,  DCPO  certified  that  the 
scope  and  cost  estimates  contained  in  the  study  were  accurate.  On  February  19,  1992  —  a  month 
after  DCPO  had  awarded  the  construction  contract  for  the  window  replacement  project  ~ 
DCPO's  MHPT  Director  signed  the  following  certification  statement: 

DCPO  Director:  I  hereby  certify  that  the  study,  program,  or  where  appropriate, 
both,  reflect  the  agency's  needs  as  stated,  that  they  provide  accurate  estimates  of 
the  project  requirements,  costs  and  schedule,  and  that  the  project  can  be 
accomplished  within  the  appropriation  or  authorization  for  that  project.  I 
recommend  proceeding  with  design,  construction,  or  where  appropriate,  both. 

The  DMH  Commissioner  signed  the  following  certification  on  February  21,  1992: 

Operating  Agency:  I  hereby  certify  that  the  study,  program,  or  where 
appropriate,  both,  correspond  to  the  current  needs  of  this  agency,  including  its 
current  long-term  capital  facilities  development  plan. 

Although  the  project  design  had  long  since  been  completed  and  construction  had  already  begun, 
the  Commissioner  of  Capital  Planning  and  Operations  signed  the  following  certification  on 
February  21,  1992: 

Commissioner.  DCPO:  I  hereby  certify  that  the  study,  program,  or  where 
appropriate,  both,  are  in  conformity  with  the  scope  and  purpose  of  the 
appropriation  or  authorization  for  the  project,  and  legislative  intent  with  regard 
to  long-range  capital  facility  plans  for  the  using  agency,  and  I  approve  proceeding 
with  design,  construction,  or,  where  appropriate,  both. 

In  a  December,  1992,  internal  memorandum  concerning  inquiries  by  the  Office  of  the  Inspector 
General,  DCPO's  Director  of  Programming  characterized  DCPO's  late  certification  of  the 
project  study  as  a  technical  oversight: 

I  believe  that  the  late  date  of  the  formal  written  "certification  page"  was  a 
technical  oversight  with  no  inherent  functional  risk  to  the  public  interest.  I 
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also  believe  that  it  is  good  business  practice  to  avoid  such  an  omission  of 
technical  details,  however  minor,  whenever  possible.  [Emphasis  in  the  original.] 

DCPO's  response  to  a  draft  of  this  report  reiterates  this  position: 

As  noted  in  the  report,  it  is  true  that  DCPO  did  not  certify  the  study  prepared  in 
connection  with  the  project  prior  to  the  initiation  of  final  design.  It  is  important 
to  note,  however,  that  the  study  was  completed  prior  to  final  design  and  the 
failure  to  certify  it  was  merely  a  technical  omission.  It  should  also  be  noted  that 
existing  DCPO  procedures  resulted  in  the  ability  to  recognize  the  omission  and 
to  correct  it.  Although  the  report  questions  the  late  certification  of  the  study,  I 
feel  this  criticism  is  overly  technical.  [Emphasis  added.] 

If  the  project  study  had  contained  accurate  information  regarding  the  project  requirements, 
scope,  and  budget,  perhaps  the  belated  certifications  by  DCPO  officials  could  have  been 
characterized  as  "minor"  and  "technical,"  although  illegal.  But  in  certifying  the  accuracy  of 
demonstrably  inaccurate  and  outdated  information,  DCPO  violated  the  spirit  as  well  as  the  letter 
of  M.G.L.  c.29,  §7K. 

DCPO's  window  replacement  study  failed  to  meet  the  basic  requirements  set  forth  in 
DCPO's  own  study  guidelines.  DCPO's  Guidelines  for  Studies  of  Building  Projects  Prepared 
for  State  Agencies,  Building  Authorities  and  Counties  is  a  60-page  manual  which  provides  DCPO 
staff  and  consultants  with  detailed  guidance  on  how  to  conduct  a  studies  for  building  projects. 
The  Guidelines,  which  are  incorporated  into  DCPO's  Instructions  for  Designers,  contain  a 
generic,  detailed  outline  for  studies  which  includes  the  following  elements: 

1 .  Project  justification. 

2.  Statement  of  problem. 

3.  Objective  and  process  of  study. 

4.  Existing  conditions. 
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5. 


Program  needs,  prioritized  and  quantified. 


6. 


Standards  and  policies. 


7.  Preliminary   program    (functional   description,    qualitative  criteria, 
organizational  criteria,  quantitative  criteria,  technical  criteria). 

8.  Alternative  solutions. 

9.  Evaluation  of  alternatives  (develop  criteria  for  evaluation,  including  cost- 
effectiveness;  evaluate  and  choose  the  best  solution). 

10.  Preferred  solution  (final  program,  design  criteria,  schematic  design). 

11.  Cost  estimates  (outline  specifications,  cost  breakdown). 

12.  Implementation  schedule. 

Even  if  DCPO's  window  replacement  study  had  been  certified  in  August,  1991,  instead  of  six 
months  later,  the  contents  ~  which  included  only  three  sentences  about  the  project  in  addition 
to  the  outdated  figures  cited  above  —  would  have  been  inadequate  to  guide  the  project  design  and 
control  the  project  cost,  as  the  study  is  intended  to  do. 

Finding  25:  DCPO  violated  Ethics  Commission  rules  governing  vendor-paid 
travel  expenses. 

DATs  minutes  from  the  construction  meeting  held  on  February  19,  1992,  indicate  that  DCPO 
asked  Cheviot  to  make  arrangements  for  DCPO  and  DAI  to  accompany  Cheviot  to  Wisconsin 
to  visit  Milco's  factory  in  Wausau: 

DCPO  requested  [Cheviot]  to  schedule  a  meeting  for  DCPO,  DAI  and  [Cheviot] 
with  Milco  at  Milco's  offices  for  3/5/92.  [Cheviot]  will  make  travel 
arrangements. 

Cheviot  made  the  travel  arrangements,  as  requested  by  DCPO.  On  February  28,  1992,  Cheviot 
faxed  an  itinerary  to  the  DAI  Project  Manager  with  flight  dates  and  times.  Expense  records 
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obtained  from  Cheviot  show  that  Cheviot  paid  $868.50  for  each  of  three  roundtrip  tickets  from 
Boston  to  central  Wisconsin,  and  that  the  tickets  were  issued  to  the  DCPO  Project  Manager,  the 
DAI  Project  Manager,  and  a  representative  from  Cheviot.  Cheviot's  expense  records  also  show 
that  Cheviot  paid  $61.85  for  the  DCPO  Project  Manager's  hotel  room  plus  two  long-distance 
telephone  calls. 

On  March  9,  1992,  Cheviot  sent  a  fax  to  Milco  requesting  information  on  security  screens  and 
added:  "On  behalf  of  the  architect,  owner  &  myself  thanks  for  your  plant  tour  and  the  pleasant 
surroundings  of  our  visit. " 

In  May,  1992,  the  DCPO  Project  Manager  acknowledged  in  an  interview  with  the  Office  of  the 
Inspector  General  that  Cheviot  had  given  him  his  airline  ticket  and  paid  for  his  hotel.  He  stated 
that  either  Milco  or  Cheviot  had  paid  for  his  meals. 

In  December,  1992,  nine  months  after  the  Wisconsin  trip,  DCPO  provided  the  Office  of  the 
Inspector  General  with  a  copy  of  a  proposed  change  order  to  DCPO's  window  replacement 
contract  with  Cheviot.  Under  the  proposed  change  order,  DCPO  would  reimburse  Cheviot  for 
the  cost  of  the  airfare  and  hotel  expenses  incurred  by  the  DCPO  and  DAI  Project  Managers 
($1,858.52),  plus  a  20  percent  allowance  ($371.70).  According  to  a  Cheviot  Vice  President 
interviewed  by  the  Office  of  the  Inspector  General,  no  one  at  DCPO  offered  to  reimburse 
Cheviot  for  these  expenses;  rather,  Cheviot  initiated  this  change  order  in  order  to  reduce  its  own 
overhead  expenses.  DCPO  records  contain  no  memoranda  or  other  documentation  contradicting 
Cheviot's  account. 

Ethics  Commission  rules  do  not  permit  State  employees  to  accept  travel  expenses  directly 
from  vendors.  The  Massachusetts  conflict  of  interest  law,  M.G.L.  C.268A,  prohibits  public 
officials  from  accepting,  and  private  vendors  from  giving,  gratuities  of  substantial  value  for  or 
because  of  the  official  duties  of  the  public  officials.  In  1990,  the  Ethics  Commission  issued 
public  enforcement  letters  in  three  cases  involving  job-related  trips  taken  by  public  officials  and 
paid  for  by  private  businesses.  The  Commission  also  issued  a  five-page  Commission  Fact  Sheet 
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warning  public  employees  that  accepting  vendor-paid  travel  would  put  them  at  risk  of  violating 
the  law.  The  Fact  Sheet  noted: 


Many  public  employees  are  asked  each  year  to  travel  on  official  business. 
Payment  by  vendors  (or  other  private  parties)  of  public  employees'  travel 
expenses.  .  .  raises  questions  under  two  sections  of  the  conflict  law,  sections  3 
and  23.  The  situation  is  particularly  problematic  if  a  public  employee  is  in  a 
position  to  take  official  action  on  matters  affecting  the  interests  of  the  vendor  or 
other  private  party.  .  .  . 

[P]ublic  employees  may  not  accept  anything  of  value  for  or  because  of  acts  within 
their  official  responsibility.  This  prohibition  includes  direct  acceptance  from  a 
vendor  of  travel  expenses  incurred  while  working  for  a  government  agency  or 
other  public  entity.  Under  the  conflict  law,  public  employees  may  not  allow 
vendors  to  pay  directly  for  their  transportation,  accommodation  or  meal  expenses 
during  such  trips. 


DCPO's  method  of  paying  for  the  travel  expenses  of  the  DCPO  and  DAI  Project  Managers  — 
i.e. ,  reimbursing  Cheviot  for  these  travel  expenses  nine  months  after  the  trip  ~  fails  to  comply 
with  Ethics  Commission  rules  governing  vendor-paid  travel.  Under  these  rules,  a  State  agency 
must  pay  for  the  employee's  travel  expenses  in  the  normal  manner,  although  the  agency  may 
structure  an  arrangement  whereby  the  vendor  makes  a  monetary  donation  to  the  agency 
earmarked  for  the  employee's  travel  expenses. 

Paying  for  employee  travel  through  the  construction  change  order  process  is  inefficient  and 
wasteful.  If  DCPO  believed  that  a  trip  to  Milco's  factory  was  necessary,  DCPO  should  simply 
have  paid  for  these  travel  expenses  in  the  first  place.  There  is  no  justification  for  paying  Cheviot 
a  20  percent  commission  to  provide  services  which  a  travel  agent  would  provide  at  no  charge.20 


20In  response  to  a  draft  of  this  report,  DCPO's  Acting  Commissioner  expressed  agreement 
that  DCPO  should  not  pay  the  20  percent  commission  shown  on  the  proposed  change  order 
DCPO  provided  to  this  Office  in  December,  1992. 
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Moreover,  the  DCPO  Project  Manager's  trip  to  Wisconsin  appears  to  have  been 
unnecessary.  In  an  interview,  the  DCPO  Project  Manager  stated  that  his  purpose  in  going  to 
visit  Milco's  factory  was  to  "sit  down  face  to  face"  with  Milco  representatives  in  order  to 
impress  upon  them  the  importance  of  the  window  replacement  project  to  the  Commonwealth. 
He  stated  that  he  toured  the  factory,  but  did  not  take  notes  or  prepare  a  trip  report.  Similarly, 
DAI,  the  other  representative  of  the  Commonwealth  on  the  trip,  prepared  no  notes  or  trip 
reports.  It  would  appear  that  the  trip  purpose  could  have  been  accomplished  easily  and  cost- 
effectively  by  a  telephone  call. 

Finding  26:  After  insisting  that  the  impact  test  requirement  was  crucial  to 
patient  safety,  DCPO  and  DAI  neglected  to  enforce  the  impact  test 
requirement. 

In  the  early  stages  of  design,  DCPO  decided  that  the  windows  installed  in  the  Saunders  Building 
should  be  capable  of  withstanding  an  impact  of  200  pounds.  The  impact  test  requirement 
contained  in  the  bid  specifications  advertised  in  October,  1991,  was  as  follows: 

Impact  test:  Submit  calculations  and  stamped  shop  drawings  by  a  registered 
engineer  certifying  that  a  4  foot  wide  by  5  foot  9  inch  window  unit  will  test 
successfully  at  a  minimum  200  pounds  vertical  drop  of  10  feet  impact  without 
failure  of  the  window  frame,  operating  sash,  hardware,  glazing  materials  and 
security  screen  operation.  Once  reviewed  and  approved  by  the  Architect,  window 
fabrication  shall  begin.  During  the  fabrication  period,  and  prior  to  window 
installation,  test  reports  shall  be  submitted  indicating  full  compliance  with  the 
criteria  stated  above.  [Emphasis  added.] 

The  early  portion  of  this  report  chronicles  the  controversy  surrounding  the  impact  test.  Several 
window  suppliers  expressed  concern  to  DAI  about  the  impact  test  requirement.  (Of  the  three 
suppliers  named  in  the  bid  specifications,  only  Milco  had  previous  experience  in  using  a  testing 
lab  to  conduct  an  impact  test  of  its  windows.)  After  the  bid  opening,  Cheviot  advised  DCPO 
that  the  200-pound  impact  test  was  a  significant  factor  contributing  to  the  high  cost  of  the 
windows.  However,  DATs  letter  to  DCPO  on  November  26,  1992,  stressed  the  importance  of 
the  impact  test  to  patient  safety: 
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A  200  pound  impact  test  of  the  window  system  is  required  to  protect  the  patients 
from  escaping  and/or  possible  suicide. 

The  argument  that  the  impact  test  was  crucial  to  patient  safety  was  reiterated  in  a  December  23, 
1991 ,  letter  from  DAI  to  DCPO,  and  again  in  a  December  24,  1991 ,  letter  from  DCPO's  MHPT 
Director  to  the  Director  of  Facilities  Management.  The  impact  test  requirement  contained  in  the 
bid  package  issued  in  January,  1992,  was  unchanged  from  that  contained  in  the  October,  1991, 
bid  package.  This  requirement  became  part  of  Cheviot's  construction  contract  with  DCPO. 

According  to  a  Cheviot  Vice  President,  Cheviot  began  installing  windows  in  the  Saunders 
Building  in  early  May.  On  May  21,  1992,  the  Office  of  the  Inspector  General  asked  the  DCPO 
Project  Manager  whether  the  impact  test  required  in  the  contract  had  been  conducted  before 
Cheviot  began  installing  windows  in  the  Saunders  Building.  The  DCPO  Project  Manager  replied 
that  he  did  not  know  whether  or  not  the  impact  test  had  been  conducted.  In  fact,  it  had  not. 

The  Office  subsequently  requested  copies  of  the  impact  test  reports  from  DCPO  and  from 
Cheviot.  DCPO  provided  the  Office  with  a  copy  of  an  impact  test  report  prepared  by  a  certified 
testing  lab  in  Minnesota.  DCPO  apparently  did  not  have  this  report  in  its  project  records;  the 
report  had  been  faxed  to  DCPO  from  DAI  on  December  14,  1992  (the  day  before  DCPO  sent 
it  to  the  Office  of  the  Inspector  General).  Cheviot,  which  was  responsible  under  the  contract 
for  providing  the  impact  test  report  to  DCPO  before  installing  any  windows  in  the  Saunders 
Building,  was  unable  to  produce  a  copy  of  the  impact  test  report. 

By  the  time  the  impact  test  was  conducted  on  June  10, 1992,  Cheviot  had  already  installed 
most  or  all  of  the  454  windows  in  the  Saunders  Building.  DATs  minutes  from  a  project 
meeting  held  on  May  27,  1992,  noted:  "[Cheviot]  stated  that  the  windows  will  be  installed  with 
trim  by  6/1/92. "  The  Cheviot  Vice  President  interviewed  by  the  Office  of  the  Inspector  General 
stated  that  Cheviot  completed  the  installation  work  by  June  16,  1992  ~  the  completion  date 
specified  in  the  contract.  Why  Milco  conducted  the  impact  test  after  most  or  all  of  the  windows 
were  already  installed  in  the  Saunders  Building  is  unclear.  What  is  clear  is  that  neither  DCPO 
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nor  DAI  regarded  the  impact  test  as  sufficiently  important  to  ensure  that  it  was  actually 
conducted  before  the  windows  were  installed. 

The  impact  test  report  provides  no  assurance  that  the  window  installation  method  Milco 
used  for  the  test  was  exactly  the  same  as  the  window  installation  method  used  in  the 
Saunders  Building.  In  addition  to  requiring  Cheviot  to  furnish  DCPO  with  impact  test  reports 
prior  to  installation  of  the  windows,  Cheviot's  contract  contained  specific  provisions  governing 
the  test  itself,  such  as  the  following: 

During  the  test,  the  window  unit  shall  be  supported  in  exactly  the  same  manner 
as  the  proposed  installation,  i.e.,  within  the  mullion  system  and  with  the  frame 
attached  to  its  support  in  the  same  manner  as  it  will  be  within  the  mullion  system, 
and  with  the  frame  attached  to  its  supports  in  the  same  manner  as  it  will  be  within 
the  masonry  opening. 

t 

The  impact  test  report  prepared  by  Twin  City  Testing  contains  only  one  ambiguous  sentence 
about  the  manner  in  which  the  tested  window  system  was  installed: 

The  window  was  built  and  installed  essentially  in  accordance  with  Milco  Drawing 
Number  91-244R.  [Emphasis  added.] 

But  the  contract  (and  the  two  bid  specifications  preceding  the  contract)  required  that  the  window 
system  be  installed  in  exactly  the  same  manner  as  the  windows  were  to  be  installed  in  the 
Saunders  Building  at  Tewksbury  Hospital.  The  testing  lab's  qualified  statement  provides  no  clue 
as  to  how  the  installation  method  used  for  the  test  may  have  deviated  from  the  actual  installation 
method.  No  one  from  DCPO,  DAI,  or  Cheviot  witnessed  the  test.  The  impact  test  was 
supposed  to  assure  the  Commonwealth  that  the  custom  Milco  windows,  when  installed  in 
accordance  with  the  contract  specifications,  would  protect  the  Saunders  Building  residents  from 
escape  or  suicide.  Because  DCPO  neglected  to  enforce  the  contract  provisions  regarding  the 
impact  test,  the  test  results  are  not  definitive. 
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Finding  27:  The  windows  Cheviot  installed  at  Tewksbury  Hospital  deviated 
from  the  contract  requirements  in  at  least  three  areas. 

Despite  Milco's  extensive  input  into  the  final  specifications  for  the  window  replacement  project, 
the  windows  Milco  provided  and  Cheviot  installed  did  not  fulfill  the  contract  requirements  in  at 
least  three  key  areas: 

Two-part  sealant:  The  contract  stated  that  "[s]ealant  for  all  exterior  and  interior 
vertical  surfaces  at  perimeters  of  windows  shall  be  a  two-part  polysulfide  or 
polyurethane  polymer. "  However,  documents  sent  to  DAI  by  Cheviot  on  April 
13,  1992,  show  that  Cheviot  used  a  one-part  sealant.  There  is  no  evidence  that 
DAI  objected  to  or  even  notified  DCPO  about  this  deviation,  which  lowered 
Cheviot's  costs  and  may  well  have  reduced  the  quality  of  the  finished 
construction. 

Sash  anti-deflection  locks:  The  bid  specifications  DCPO  issued  in  January, 
1992,  like  those  issued  the  previous  October,  required  the  installation  of  windows 
with  "sash  anti-deflection  locks."  This  language  had  also  appeared  in  the  14 
pages  of  specifications  REG  had  faxed  to  DAI  in  October,  just  before  DAI 
prepared  Addendum  2. 

However,  on  the  day  before  the  January  17,  1991,  bid  opening,  Milco  notified 
the  six  contractors  to  whom  Milco  was  providing  quotes  that  Milco  did  not  plan 
to  provide  the  sash  anti-deflection  locks  called  for  in  the  bid  specifications.21 
Project  records  provided  by  DCPO  and  DAI  contain  no  evidence  that  either 
DCPO  or  DAI  questioned  the  absence  of  the  anti-deflection  locks  after  the  bids 
were  opened.  This  deviation  lowered  Milco's  costs  and  could  have  reduced  the 
strength  of  the  installed  windows. 

Window  depth:  As  noted  earlier,  Milco's  windows  are  less  than  6"  deep, 
although  the  contract  states  that  the  windows  must  be  at  least  6"  deep.  This 
deviation  is  especially  ironic  in  light  of  the  fact  that  the  .125"  wall  thickness 
required  in  the  specifications  eliminated  all  window  manufacturers  except  Milco 
from  the  first  round  of  bidding. 


21  According  to  notes  prepared  by  A  &  A,  an  unsuccessful  bidder,  REG  advised  A  &  A 
over  the  telephone  on  the  day  before  the  bid  opening  that  "[t]he  architect  'knows'  that  Milco 
does  not  need  the  anti-deflection  locks  called  out  in  the  specs,  which  Milco  excluded." 
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The  total  cost  of  Cheviot's  contract  exceeded  $1,043,000.  Cheviot  submitted  the  first  three 
change  orders  to  DCPO  on  November  3,  1992;  the  fourth  change  order  was  submitted  on 
December  3,  1992.  With  the  four  change  orders,  Cheviot's  contract  totaled  $1043,642. 

The  first  change  order  was  to  furnish  and  install  nine  additional  windows  on  the  fourth  floor  of 
the  B  wing.  The  total  cost  of  this  change  order  was  $23,278,  or  $2600  per  installed  window. 
Although  Milco's  price  to  Cheviot  dropped  from  $1569  (for  the  original  454  windows)  to  $1436 
(for  each  of  the  nine  additional  windows),  Cheviot's  per-window  installation  price  increased 
from  $626  to  $1152.  In  total,  the  unit  cost  of  the  nine  additional  windows  was  34  percent 
higher  than  the  unit  cost  of  the  454  original  windows. 

The  second  change  order  was  to  furnish  and  install  an  unspecified  number  of  security  screens 
in  an  unspecified  number  of  seclusion  rooms  at  Tewksbury  Hospital.  The  cost  of  the  second 
change  order  was  $19,004.64. 

The  third  change  order  was  to  reimburse  Cheviot  for  the  costs  of  the  trip  to  Wisconsin  taken  by 
the  DCPO  and  DAI  Project  Managers  in  the  first  week  of  March.  (DCPO's  use  of  the  change 
order  process  for  this  purpose  was  discussed  in  the  previous  Finding  24.)  The  cost  of  the  third 
change  order,  including  Cheviot's  20  percent  administrative  fee,  was  $2,230.22.  However, 
DCPO's  response  to  a  draft  of  this  report  indicates  that  DCPO  may  disallow  the  20  percent 
administrative  fee,  which  totals  $371.70. 

The  fourth  change  order  was  to  install  security  screens  to  cover  air  conditioner  controls  in 
several  lounge  rooms  in  the  Saunders  Building.  The  cost  was  $3,081.48. 

Finding  28:  Because  of  DCPO's  mismanagement  of  the  Saunders  Building 
window  replacement  project,  the  Commonwealth  wasted  at  least  $326,000. 

Many  renovation  projects  under  the  jurisdiction  of  DCPO's  Office  of  Facilities  Management  are 
larger  and  more  complex  than  the  Saunders  Building  window  replacement  project.  Replacing 
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windows  in  State  institutions  and  facilities  is,  or  should  be,  a  routine  task  for  DCPO.  By  any 
reasonable  standard,  $1,043,642  was  a  high  price  tag  for  installing  463  security  windows  in  the 
Saunders  Building. 

During  the  period  covered  by  this  report,  DCPO's  Office  of  Facilities  Management  was 
responsible  for  another,  far  less  expensive  window  replacement  project  involving  a  different 
building  at  Tewksbury  Hospital:  the  Southgate  Building.  Like  the  Saunders  Building,  the 
Southgate  Building  was  renovated  to  house  mentally  ill  clients;  in  fact,  the  adolescent  males  to 
be  housed  in  the  Southgate  Building  were  characterized  by  DCPO  as  the  most  violent  population 
in  the  mental  health  system.  DCPO  assigned  the  same  Project  Manager  to  monitor  both 
projects.  Yet  the  window  specifications  issued  by  DCPO  for  the  Southgate  Building  called  for 
nonproprietary,  off-the-shelf  windows  available  from  at  least  three  window  suppliers.  The 
Southgate  Building  windows  were  far  less  expensive  than  the  sole-source,  custom-designed, 
custom-manufactured  Milco  windows  DCPO  selected  for  the  Saunders  Building.  Moreover, 
despite  the  violent  characteristics  of  the  population  to  be  housed  in  the  Southgate  Building, 
DCPO  did  not  require  a  200-pound  impact  test  for  the  Southgate  Building  windows.22 

The  average  unit  prices  of  the  two  projects  are  not  directly  comparable  because,  in  contrast  to 
the  Saunders  Building  project,  the  Southgate  Building  project  required  windows  of  varying  sizes. 
One  such  window,  however,  has  similar  dimensions  to  the  Milco  window  installed  in  the 
Saunders  Building.  The  price  of  this  window  was  $989  —  63  percent  of  the  price  of  the  custom 
Milco  window  installed  in  the  Saunders  Building.23  If  DCPO  had  installed  this  same  off-the- 


""The  DCPO  Project  Manager  stated  in  an  interview  with  the  Office  of  the  Inspector  General 
that  he  did  not  know  whether  or  not  DCPO  had  required  the  200-pound  impact  test  for  the 
Southgate  Building.  When  asked  who  was  responsible  for  deciding  whether  or  not  to  require 
this  test,  he  replied  that  he  would  "let  the  architect  make  that  decision."  The  project  designer 
told  the  Office  that  he  did  not  require  an  impact  test  for  the  Southgate  Building  windows. 

^This  window  price  was  provided  to  the  Office  of  the  Inspector  General  by  the  Southgate 
Building  window  contractor,  who  was  not  told  the  reason  for  the  Office's  inquiry. 
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shelf  security  window  in  the  Saunders  Building,  DCPO  would  have  saved  at  least  $263,000  on 
the  cost  of  the  windows  alone.24  To  this  amount  must  be  added  the  $63,000  in  excess  costs  paid 
by  DCPO  for  installation  of  the  windows.  At  a  minimum,  then,  DCPO  wasted  $326,000  on  the 
Saunders  Building  window  replacement  contract. 

In  an  interview  with  the  Office  of  the  Inspector  General,  the  DCPO  Project  Manager  responsible 
for  both  the  Saunders  and  Southgate  Building  projects  at  Tewksbury  Hospital  was  asked  why  the 
Saunders  Building  had  required  a  proprietary,  custom  window  system  while  the  Southgate 
Building,  whose  violent  population  requires  the  strongest,  most  secure,  escape-proof  and  suicide- 
proof  windows  available,  had  not.  He  replied  that  DCPO  had  lacked  sufficient  time  to  fabricate 
and  install  a  custom  window  for  the  Southgate  Building,  and  that  the  off-the-shelf  windows 
selected  for  that  building  had  met  the  program  requirements.  When  asked  whether  those  same 
off-the-shelf  windows  could  have  met  the  program  requirements  for  the  Saunders  Building,  he 
replied  that  this  was  possible  but  that  he  had  never  analyzed  this  question.  The  Office  then 
asked  DCPO's  Director  of  Programming  about  the  similarities  and  differences  between  the 
program  requirements  for  the  Saunders  and  Southgate  Buildings;  he  deferred  all  questions  to  the 
DCPO  Project  Manager. 

Why  couldn't  the  off-the-shelf  windows  installed  in  the  Southgate  Building  have  been  used  in 
the  Saunders  Building?  Why  was  an  impact  test  deemed  essential  for  the  Saunders  Building  but 
unnecessary  for  the  Southgate  Building?  Which  window  design  features  and  performance 
requirements  should  DCPO  adopt  as  standards  for  future  renovation  projects  involving  mental 
health  or  other  secure  facilities?  In  interviews  with  the  Office  of  the  Inspector  General,  DCPO 
staff  were  unable  to  answer  such  questions  and  appeared  unconvinced  that  such  questions  were 
worth  answering. 


24This  is  a  conservative  estimate  because  of  the  small  number  of  Southgate  Building 
windows  in  the  comparison  group.  While  the  lot  of  eight  comparable  windows  cost  $989  per 
window,  this  unit  price  would  undoubtedly  be  lower  for  a  lot  of  454  windows  due  to  economies 
of  scale. 
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DCPO  delegated  virtually  total  decision-making  responsibility  for  the  Saunders  Building  window 
replacement  project  to  DAI,  the  project  designer.  The  Southgate  Building  window  replacement 
project  appears  to  have  been  handled  the  same  way.  This  explains  how  two  window  replacement 
projects  at  Tewksbury  Hospital  with  the  same  DCPO  Project  Manager  and  with  virtually 
identical  requirements  for  ensuring  patient  safety  and  security  resulted  in  two  totally  dissimilar 
sets  of  window  bid  specifications:  one  proprietary  and  overpriced,  the  other  nonproprietary  and 
competitively  priced.  Unlike  DAI,  the  private  architect  with  whom  DCPO  contracted  to  design 
the  Southgate  Building  window  renovations  concluded  that  the  security  windows  could  and 
should  be  procured  competitively. 

If  the  window  specifications  prepared  by  the  Southgate  Building  designer  had  been  used  for  the 
Saunders  Building,  the  Commonwealth  would  have  saved  at  least  $326,000.  In  other  words, 
DCPO  wasted  one-third  of  the  $1  million  project  budget  for  the  Saunders  Building  window 
replacement  project. 


69 


70 


ft 


CONCLUSIONS  AND  RECOMMENDATIONS 


This  report  documents  the  chronology  of  a  relatively  small  renovation  project  overseen  by 
DCPO's  Office  of  Facilities  Management.  The  Saunders  Building  window  replacement  project, 
which  DCPO  planners  budgeted  at  $156,275,  ultimately  cost  the  Commonwealth  more  than  $1 
million.  At  least  one-third  of  this  amount  was  waste  which  DCPO  could  have  prevented  simply 
by  doing  its  job. 

The  findings  contained  in  this  report  raise  serious  concerns  about  the  capacity  of  DCPO's  Office 
of  Facilities  Management  to  carry  out  its  contracting  responsibilities  in  a  manner  which  complies 
with  the  law  and  protects  the  public  interest.  DCPO's  project  records  show  that  as  of  mid-1992, 
the  Office  of  Facilities  Management  was  responsible  for  219  renovation  projects  valued  at  more 
than  $323  million.  If  the  Saunders  Building  window  replacement  project  is  representative  of  the 
way  the  Office  of  Facilities  Management  manages  its  design  and  construction  contracts,  these 
contracts  are  highly  vulnerable  to  waste  and  abuse. 

To  the  extent  that  DCPO  fails  to  monitor  and  enforce  its  contracts  with  private  architects  and 
contractors,  such  contracts  are  also  highly  vulnerable  to  fraud.  Ironically,  one  of  the  cases 
investigated  by  the  Ward  Commission  more  than  a  decade  ago  involved  the  abuse  of  proprietary 
specifications  for  security  windows.  In  that  case,  the  architect  received  a  payoff  from  the 
window  supplier  in  return  for  writing  the  window  specifications  to  favor  the  supplier.  Although 
the  Office  of  the  Inspector  General  found  no  evidence  of  criminal  wrongdoing  on  the  Saunders 
Building  window  replacement  project,  the  opportunities  for  wrongdoing  certainly  existed. 

The  procedural  requirements  instituted  by  the  Ward  Commission  reforms  are  often  blamed  for 
cost  overruns  and  schedule  delays  in  high-priority  State  construction  projects.  But  the  Saunders 
Building  window  replacement  project  illustrates  how  DCPO's  contract  mismanagement  can  cause 
cost  overruns  and  schedule  delays.  The  problems  detailed  in  this  report  arose,  not  because  the 
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project  was  subject  to  legal  requirements  and  agency  rules,  but  because  DCPO  officials 
repeatedly  flouted  those  requirements  and  rules.  For  example: 

DCPO  violated  M.  G.L.  c.29,  §7K,  by  failing  to  prepare  and  certify  the  accuracy  of  a 
feasibility  study  and  cost  estimate  before  proceeding  with  final  project  design. 

DCPO  violated  M.G.L.  c.7,  §42D,  by  failing  to  ensure  that  the  project  specified  by  the 
final  design  was  consistent  with  the  feasibility  study  and  cost  estimate. 

—  DCPO  violated  M.G.L.  c.30,  §39M,  by  issuing  proprietary  window  specifications 
without  conducting  a  reasonable  investigation  showing  sound  reasons  in  the  public 
interest  for  restricting  competition  to  one  supplier. 

DCPO  violated  State  procurement  rules  by  authorizing  Milco,  on  two  occasions,  to 
provide  services  to  the  Commonwealth  without  a  valid  contract. 

-g,  DCPO  violated  M.G.L.  c.29,  §26B,  by  significantly  expanding  the  scope  of  the  window 
replacement  project  after  the  design  was  completed. 

— ,  DCPO  violated  its  own  study  guidelines  by  issuing  a  belated  project  study  which 
contained  outdated  and  incomplete  scope  and  budget  information. 

DCPO  violated  Ethics  Commission  rules  by  permitting  Cheviot  to  pay  for  the  travel 
expenses  of  DCPO  and  DAI  officials  and  then  reimbursing  Cheviot  through  a  change 
order. 


The  Ward  Commission  also  targeted  poor  record-keeping  as  a  major  impediment  to  effective 
contract  administration  and  oversight,  and  created  DCPO  to  serve  as  the  central  repository  of 
public  construction  information  and  records.  In  reviewing  the  Saunders  Building  window 
replacement  project,  the  Office  identified  major  deficiencies  in  the  record-keeping  practices  of 
the  Office  of  Facilities  Management.  Neither  the  DCPO  Project  Manager  nor  the  DCPO  Project 
Engineer  assigned  to  monitor  the  project  took  notes  at  project  meetings  or  recorded  key  project 
decisions.  Although  the  DCPO  and  DAI  Project  Managers  traveled  to  Wisconsin  on  project 
business  at  State  expense,  neither  took  notes  or  prepared  a  trip  report.  The  Office  of  Facilities 
Management  lacked  complete  project  records,  and  was  obligated  to  obtain  key  documents  from 
DAI  in  response  to  requests  from  the  Office  of  the  Inspector  General. 

m 


72 


As  the  State's  professional  property  management  agency,  DCPO  has  an  obligation  to  ensure  that 
its  managers  and  staff  understand  and  comply  with  the  statutory  rules  designed  to  safeguard  State 
construction  and  renovation  projects  from  fraud,  waste,  and  abuse.  DCPO  has  an  obligation  to 
provide  substantive  direction  to  the  private  contractors  under  contract  to  design  and  construct 
public  projects.  Most  important,  DCPO  has  an  obligation  to  carry  out  the  mission  envisioned 
by  the  Ward  Commission  more  than  a  decade  ago:  to  clarify  responsibility  and  accountability 
in  the  management  of  the  Commonwealth's  public  building  system. 

Instead,  however,  DCPO  wants  legislative  authorization  to  bypass  the  Ward  Commission  laws 
for  all  construction  and  renovation  projects  under  its  control.  House  34,  a  bill  filed  by  DCPO, 
would  significantly  weaken  the  Ward  Commission  safeguards  against  fraud,  waste,  and  abuse 
in  the  design  and  construction  of  public  buildings.  Section  12  of  the  bill  would  eliminate  the 
current  requirement  that  DCPO  obtain  the  Legislature's  approval  before  waiving  the  Ward 
Commission  laws  on  a  DCPO  project.  In  addition,  Section  7  of  House  818,  the  Administration's 
plan  to  expand  and  maintain  the  Commonwealth's  correctional  system,  would  give  DCPO 
blanket  authorization  to  waive  the  Ward  Commission  laws  for  corrections  projects  totalling  $551 
million. 

In  effect,  these  legislative  proposals  would  allow  DCPO  to  manage  construction  and  renovation 
projects  worth  hundreds  of  millions  of  dollars  without  sound  planning,  without  fair  competition, 
without  close  monitoring  of  the  work  of  private  contractors,  and  without  cost  control.  Undoing 
the  Ward  Commission's  reforms  would  invite  the  kinds  of  massive  waste  and  corruption  that 
flourished  in  Massachusetts  before  1980.  These  potentially  disastrous  proposals  should  be 
defeated.  Specifically: 

1.  Section  7  should  be  deleted  from  House  818  of  1993. 

2.  House  34  of  1993  should  not  be  enacted. 


73 


Safeguarding  current  and  future  DCPO  renovation  projects  will  require  a  rigorous  adherence  to 
statutory  requirements  as  well  as  to  sound  management  practices.  Violations  of  State  statutes 
and  rules  should  not  be  tolerated  in  the  interest  of  expediting  projects.  Designs  prepared  by 
private  architects  should  not  be  approved  without  substantive  review.  Fair,  vigorous  competition 
among  qualified  suppliers  and  contractors  should  not  be  foreclosed  except  in  exceptional 
circumstances.  Contract  safeguards  protecting  the  safety  and  quality  of  public  construction 
should  not  be  waived.  Accountability  for  key  decisions  should  not  be  diffused  and  diminished 
through  poor  project  documentation  and  record-keeping. 

To  reduce  the  high  vulnerability  to  waste  and  abuse  on  current  and  future  projects  under  the 
jurisdiction  of  the  Office  of  Facilities  Management,  the  Inspector  General  offers  the  following 
recommendations  to  DCPO: 

3.  The  Office  of  Programming  should  ensure  that  an  accurate  study  and  cost  estimate 
has  been  prepared  and  certified  for  every  project  prior  to  the  start  of  final  design, 
in  accordance  with  M.G.L.  c.29,  §7K. 

4.  The  Office  of  Programming  should  work  with  the  Office  of  Facilities  Management 
to  develop  standard  design  requirements  and  specifications  for  mental  health  unit 
renovation  projects. 

5.  The  Office  of  Facilities  Management  should  ensure  that  Project  Managers  actively 
direct  and  monitor  the  work  of  private  architects  under  contract  to  provide  design 
services. 

6.  The  Office  of  Facilities  Management  should  ensure  that  Project  Managers  perform 
their  statutory  responsibilities  under  M.G.L.  c.7,  §42D,  to  review  each  completed 
design  for  consistency  with  the  project  study. 

7.  The  Office  of  Facilities  Management  should  institute  in-house  procedures  for 
evaluating  the  causes  of  unusually  high  bid  prices. 

8.  The  Office  of  Facilities  Management  should  institute  in-house  procedures  for 
assessing  substantive  bid  protests  regarding  proprietary  specifications  or  other 
obstacles  to  fair  competition. 

9.  The  Office  of  Facilities  Management  should  ensure  that  a  valid  contract  has  been 
executed  prior  to  requesting  services  from  a  private  vendor. 
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10.  The  Office  of  Facilities  Management  should  comply  with  M.G.L.  c.29,  §26B,  which 
prohibits  construction  of  a  project  which  deviates  substantially  from  the  project 
study. 

11.  The  Office  of  Facilities  Management  should  ensure  that  Project  Managers  provide 
bidders  with  prompt,  responsive,  written  answers  to  questions  about  bid 
specifications. 

12.  The  Office  of  Facilities  Management  should  brief  all  project  staff  on  M.G.L.  c.268 A, 
the  conflict  of  interest  law,  and  Ethics  Commission  rules  governing  acceptance  of 
vendor-paid  travel  expenses. 

13.  The  Office  of  the  General  Counsel  should  institute  objective,  systematic  procedures 
for  conducting  the  "reasonable  investigation"  required  by  M.G.L.  c.30,  §39M,  to 
justify  the  use  of  proprietary  specifications. 

14.  The  Office  of  Facilities  Management  should  enforce  contract  protections  relating  to 
the  safety  and  quality  of  work  performed  by  private  contractors. 

15.  The  Office  of  Facilities  Management  should  establish  and  maintain  a  central  file  for 
each  active  project  under  its  control. 
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APPENDIX  A 


DCPO  RESPONSE  TO  THE  DRAFT  REPORT 

The  Inspector  General  provided  a  draft  of  this  report  to  DCPO  Commissioner  Kevin  Smith  for 
his  review  and  comment  on  February  23,  1993.  Acting  DCPO  Commissioner  Gordon  King 
responded  in  a  letter  dated  March  19,  1993,  a  copy  of  which  is  included  in  this  Appendix. 

DCPO's  response  is  not  reassuring.  This  report  documents  in  extensive  detail  the  process  by 
which  DCPO's  mismanagement  of  the  design  and  construction  phases  of  a  renovation  project 
resulted  in  hundreds  of  thousands  of  dollars  in  wasted  public  funds,  two  unfair  bidding 
processes,  and  months  of  unnecessary  delay.  DCPO's  response  acknowledges  the  "improper 
dealings"  documented  in  the  report  to  be  sufficiently  serious  to  warrant  referral  to  the  Attorney 
General,  but  contends  that  the  project  was  completed  at  a  fair  price  through  a  competitive  bid 
process.  DCPO's  response  expresses  the  intention  to  implement  "corrective  actions,"  but 
disclaims  responsibility  for  the  actions  of  the  private  vendors  on  whom  DCPO  relied.  Overall, 
DCPO's  response  suggests  that  DCPO  is  unlikely  to  implement  the  major  changes  in  its 
management  policies  and  procedures  recommended  in  this  report.  Consequently,  the 
Commonwealth's  construction  and  renovation  projects  will  continue  to  be  vulnerable  to  fraud, 
waste,  and  abuse. 
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BY  HAND 

Robert  A.  Cerasoli,  Inspector  General 
Office  of  the  Inspector  General 
One  Ashburton  Place,  Room  1311 
Boston,  Massachusetts  02108 

Dear  Inspector  General  Cerasoli: 

Thank  you  for  giving  me  the  opportunity  to  respond  to 
the  draft  of  your  report  concerning  the  window  replacement 
at  Tewksbury  State  Hospital.     Although  I  agree  that  some 
regrettable  errors  occurred,  many  of  them  were  not  committed 
by  the  staff  at  the  Division  of  Capital  Planning  and 
Operations  ("DCPO")  and  some  were  attributable  to  our 
efforts  to  expedite  the  project  in  order  to  realize 
substantial  cost  savings  to  the  Commonwealth.     In  fact, 
contrary  to  the  conclusion  in  your  report,  an  overall 
evaluation  of  the  project  demonstrates  that  it  was  completed 
at  a  fair  price  (as  determined  by  the  competitive  bid 
process) ,  on  schedule,  and  that  it  met  the  requirements  of 
our  client  agency,  the  Department  of  Mental  Health,  which 
was  responding  to  critical  patient  needs.     Nevertheless,  I 
am  troubled  by  the  errors  which  are  attributable  to  DCPO  and 
I  intend  to  implement  corrective  actions  to  avoid  similar 
problems  in  the  future. 

Several  of  your  findings  do  not  relate  to  DCPO  but  to 
actions  on  the  part  of  the  designer,  the  window 
manufacturer,  the  manufacturer's  agent  and  the  contractors 
who  bid  on  the  project.     I  share  your  concern  about  these 
alleged  improper  dealings  and  as  a  result,  when  your  report 
is  made  public,  I  plan  to  refer  these  matters  to  the  Office 
of  the  Attorney  General  for  investigation. 
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An  explanation  of  the  context  in  which  this  project 
took  place  would  be  helpful.     In  1991,  the  Governor's 
Special  Commission  on  Health  and  Human  Services  Facilities 
found  that  many  patients  housed  at  Danvers  State  Hospital 
could  be  accommodated  in  other  settings,  including  community 
hospitals  and  community  housing.     Danvers  State  Hospital  was 
a  Department  of  Mental  Health  facility  for  persons  needing 
psychiatric  care,  and  was  operating  at  150%  of  design 
capacity.    This  extremely  overcrowded  situation  not  only 
resulted  in  an  overburdening  of  evacuation  routes,  creating 
a  threat  to  the  safety  of  patients  and  staff  alike,  but  also 
contributed  to  violent  behavior  on  the  part  of  some 
patients.     It  was  determined  that  moving  patients  to 
Tewksbury  State  Hospital  would  alleviate  the  overcrowding  at 
Danvers  State  Hospital  and  also  would  allow  the  Department 
of  Mental  Health  to  bill  Medicare/Medicaid  for  their  care, 
thus  bringing  millions  of  dollars  into  the  Commonwealth.  To 
address  this  situation,  the  Department  of  Mental  Health 
requested  that  DCPO  immediately  renovate  Tewksbury  State 
Hospital  so  that  it  could  expeditiously  relocate  patients 
from  Danvers  State  Hospital  to  Tewksbury  State  Hospital. 

Tewksbury  State  Hospital  required  significant 
renovation  work  to  accommodate  the  special  needs  of  acute 
mentally  ill  patients.     For  example,  the  windows  at 
Tewksbury  State  Hospital  were  inadequate  to  meet  the  needs 
of  the  psychiatric  patients  and  replacement  windows  were 
needed  which  could  withstand  the  impact  of  a  patient 
attempting  to  break  through  in  an  effort  at  escape  or 
suicide. 

The  number  of  patients  to  be  transferred  from  Danvers 
to  Tewksbury  was  influenced  by  two  factors:  the  number  of 
beds  which  could  be  provided  by  private  hospitals  and  the 
number  of  residential  beds  that  the  Department  of  Mental 
Health  could  bring  on  line.     To  accommodate  this 
unpredictability,  DCPO  and  the  Department  of  Mental  Health 
developed  a  rolling  implementation  strategy.     DCPO  began  its 
design  and  construction  at  Tewksbury  based  upon  a  known 
minimum  number  of  patients  and  decided  to  renovate 
additional  space  as  the  number  of  patients  increased. 

This  strategy  required  DCPO  to  a  develop  a  "per  floor" 
study,  which  permitted  the  Department  of  Mental  Health  to 
ask  DCPO  to  add  additional  floors  as  their  needs  changed. 
This  proved  to  be  successful.     DCPO  prepared  exactly  the 
amount  of  space  needed  by  the  Department  of  Mental  Health 
for  its  clients  in  an  effective  and  efficient  manner.  % 

i  * 

Utilizing  a  number  of  permissible  time  saving  measures, 
DCPO  was  able  to  reduce  the  project  schedule  by  five  months, 
compared  to  conventional  projects  of  similar  size  and  scope. 
Because  we  were  able  to  quickly  relocate  the  patients  to  the 
federally  certified  space  at  Tewksbury,  the  Commonwealth 
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obtained  $23,000  a  day  in  federal  Medicaid  revenue.  By 

closing  the  inadequate  facilities  at  Danvers  State 
Hospital,  the  Commonwealth  saved  another  $30,000  a  day. 

As  noted  in  the  report,  it  is  true  that  DCPO  did  not 
certify  the  study  prepared  in  connection  with  the  project 
prior  to  the  initiation  of  final  design.     It  is  important  to 
note,  however,  that  the  study  was  completed  prior  to  final 
design  and  the  failure  to  certify  it  was  merely  a  technical 
omission.     It  should  also  be  noted  that  existing  DCPO 
procedures  resulted  in  the  ability  to  recognize  the  omission 
and  to  correct  it.    Although  the  report  questions  the  late 
certification  of  the  study,  I  feel  this  criticism  is  overly 
technical. 

The  primary  criticism  in  the  report  is  that  DCPO 
specified  a  brand  name,  custom-designed,  custom-manufactured 
security  window  for  the  project  instead  of  an  off-the-shelf 
security  window.     In  fact,  DCPO  reasonably  relied  on  the 
advice  of  its  designer  for  the  window  specifications  and 
when  the  project  was  bid  the  first  time,  DCPO  believed  that 
the  specifications  prepared  by  the  designer  were  not 
proprietary.     It  was  only  after  the  Department  of  Labor  and 
Industries  issued  its  decision  that  the  specifications  were 
proprietary  that  DCPO  rebid  the  project  specifying  a 
particular  brand  of  window.     DCPO  issued  the  proprietary 
specification  in  reasonable  reliance  on  the  designer's 
opinion  that  this  was  the  only  window  which  would  meet  the 
needs  of  the  Department  of  Mental  Health. 

The  report  suggests  that  the  project  scope  more  than 
doubled  from  the  scope  identified  in  the  study.     This  is 
incorrect.     The  project  scope  was  not  limited  to  165 
windows.     As  I  mentioned  earlier,  the  study  was  done  on  a 
"per  floor"  basis  and  each  floor  required  165  new  windows. 

The  report  states  that  DCPO  did  not  adequately 
determine  the  costs,  if  any,  associated  with  an  addendum 
prepared  by  its  designer  and  issued  during  the  construction 
bidding.     It  also  identifies  mistakes  in  the  bid  package  and 
criticizes  the  quality  of  the  specifications  which  were 
issued  for  bidding.     These  problems  were  caused  by  DCPO's 
reliance  upon  its  designer  to  prepare  specifications 
adequate  to  meet  the  needs  of  the  Department  of  Mental 
Health  and  its  patients.     To  avoid  these  problems  in  the 
future,  DCPO  has  established  procedures  to  carefully  review 
bid  packages  and  will  obtain  from  the  designer  a  cost 
analysis  of  any  proposed  addenda  to  be  issued  during  the 
bidding  stage. 
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The  report  makes  a  number  of  incorrect  statements  to 
support  several  of  its  findings.    These  should  be  corrected 
prior  to  issuance  of  the  report  and  they  are  as  follows: 


a)  The  report  states  that  the  budget  estimate 

in  the  study  was  $154,275.    The  study  actually 
estimated  the  project  cost  be  $395,514.     The  study 
contained  a  per  floor  and  a  per  window  estimate 
which  must  be  multiplied  by  the  number  of  floors 
renovated  in  order  to  get  the  correct  estimate. 

b)  The  report  implies  that  DCPO  improperly  relied  on 
the  designer.     DCPO  must  and  should  rely  upon  the 
DSB's  appropriate  actions  and  the  expertise  of 
designers  in  preparing  plans  and  specifications  to 
meet  the  needs  of  a  client  agency.     In  this  case, 
the  designer  for  the  Tewksbury  window  replacement 
project  was  ranked  first,  of  fifty-five 
applicants,  by  the  Designer  Selection  Board  for  a 
project  advertised  as  "Renovations  and 
Improvements  to  various  Mental  Health  Facilities." 
According  to  the  application  it  submitted  for  the 
project,  the  designer  had  particular  experience  in 
mental  health  facilities  and  was  listed  as  51st  in 
the  nation  and  4th  in  New  England  for  health  care 
facilities  designed  and  completed  in  1989. 

c)  The  report  assumes  that  a  change  order  will  be 
approved  for  reimbursement  of  travel  costs, 
including  a  mark-up,  incurred  by  the  DCPO  Project 
Manager.     I  agree  that  DCPO  should  pay  only  for 
any  actual  travel  costs  required  to  properly 
supervise  this  project. 


In  summary,  I  do  not  believe  that  DCPO  made  decisions 
resulting  in  waste,  fraud  or  abuse  in  its  procurement  of 
windows  for  Tewksbury  State  Hospital.     Furthermore,  despite 
the  mistakes  which  were  made,  the  Department  of  Mental 
Health  got  a  facility  with  the  appropriate  windows  at  a 
reasonable  cost.    The  conclusion  in  the  draft  report  that 
these  windows  unnecessarily  cost  the  Commonwealth  an 
additional  $300,000  is  based  upon  an  assumption  that 
different  windows  could  have  been  installed  at  a  lower  cost. 
The  report  does  not  substantiate  this  conclusion  and  in 
fact,  if  DCPO's  decision  to  use  a  proprietary  specification 
for  the  windows  is  accepted  as  correct,  much  of  the 
criticism  in  the  report  is  unwarranted. 
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Thank  you  again  for  providing  me  with  the  opportunity 
to  respond  to  the  draft  report  and  I  would  welcome  any 
questions  this  letter  may  raise. 


Very  truly  yours, 

\ 


Gordon  B.  King 
Acting  Commissioner 
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